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T'^V excellent I'raSi has for many years been very 
fcarce, although fever al times Jirongly recom^ 
mended by the bef writers on the Englijh con/ii- 
tution ; and in particular by the learned and 
able author of The Letter upon Libels and 
Warrants, &c. As that ingenious work treats 
fo fully upon the rights and privileges of Petit and 
Special Juries^ this admired performance^ on 
thefubjeSi of Grand Juries^ is thought to be its 
proper companion » 



BISHOP Burnet informs us, that thisTraa 
was written on occafion of the Grand 
Jury of the city of London returning an 
Ignoramus upon a bill of indidlment prefcnted 
againft Lord Shafteftury in the year 1 68 1 . The 
court declaiming violently againft this Jury, 
and affirming that they were aftuated by a fpirit 
of party, it was urged in their dcfence(fays the 
Bifliop) " that by the exprefs words of their 
•* oath, they were bound to make true prefent- 
** ments of what ftiould appear true to them; 
** and therefore if they did not believe the 
*' evidence, they could not find a bill, though 
*' fworn to. A book was writ to fupport that, 
•* in which both law and reafon were brought 
" to confirm it, It paft as writ by Lord Effev, 
•* though I underftood afterwards it was writ 
" by SoMERS, who was much efteemed and 
" often vifited by Lord Eflex, and who trufted 
** himfelf to him, and writ the beft papers 
" that came out in that time. It is true, by 
** the praftice that had generally prevailed, 
" Grand Juries were eafy in finding bills upon 
** a flight and probable evidence. But it was 
** made out, that the words of their oath, 
** and the reafon of the law, feemed to oblige 
** them to make no prefentments, but fiich 
*' as they believed to be true." Vol. I. p. 509, 
foi.Edit. 
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A certain living writer /peaks thus : *^ Sinc$ 
^ the fotrndation ofthe Englifh govern merit, . 
many have been the attempts to break in 
upon its conftitution j and with varidus 
fuccefs. More than once it has, feemingly, 
been quite overturned and deftroyed, either 
by the open attacks of violence, or by the 
more Aire ways of undermining, fapping 
and corrupting ; and fometimes by all to- 
gether : but fuch has been our happinefs, 
that providence has, hitherto, been fo be- 
nign, as, upon all fuch occafions, to 
ftretch forth the almighty arm in our de- 
fence, never failing to animate fdme great 
and good men to undertake the recovery of 
our civil and religious rights ; and enlight- 
ening the minds of the people, to a noble 
imitation of their virtue and courage, 
** One of which was the great author df 
T'he Security of Englijhmen's Lives -, who,' at 
a time when defpotifm had taken long 
ftrides towarcjs, and very near had broke 
down all the fences of liberty, fent forth 
this fmall Treatife into the world ; which, 
together with fome other e'XCellent things 
publlilied about the fame time, convinced 
the generality of the people of the inefti- 
mable value of thofe birth-rights, which 
were then going to be taken from them ; 
and raifed that fpirit throughout the king- 
dom, which was at laft produftivc of the 
great and happy Revolution ; which re- 
itored our antient rights and privileges, and 
confirmed them to us fo ftrongly, that no- 
• '' thing 
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f' thing Icfs than a general luxury and depra^ 
f 5* vity of manners, and their natural and in- 

' ' ** feparable concomitant, an univer£il cor- 

^ ** ruption, can ever deprive us of them.. 

*' One of the great outworks of liberty is 

" z Grand Jury^i which, by our old conftitu- 

•* tion, was the principal guard of every man's 

." life, liberty and eflate ; for by our known 

** laws no fubjed of this realm could be 

** brought to the bar of jufticc, without 

•* having his cafe firft inquired into by a 

** 'Grand Jury ; who are in the firft place to 

*' examine whether the charge be in its own 

. ** nature criminal or indid:able , and fecondly, 

" vvhether the perfon fo charged be guilty of 

*' the fadt for which he ftands accufed. If 

*' in the firft inftance they don^t find the 

•* charge to be in its own nature criniinal or 

, ^' indidiable, then they have nothing more to 

'* do than to difcbarge the bill as iilfiifficient; 

5* and in the fccond inftance, if the accufa- 

** tion be not properly fupported by evidence, 

" they muft by their oaths throw out the in- 

'* diciment, to the great relief of the unhap- 

f * py perfon fo accufed : and that this is a 

** principal part of a Grand Jury's office, 

" appears not only from legal reafon, but by 

'* exprefs ftatutes, viz. 25 Edw. 3. 4, and 42 

** Edw. 3*3, which fay, " that for proven t- 

'' ing mifchiefs done by FALSE ACCU- 

y SERS, none ftiall be put to anfwer, un- 

^* lefs it be by indidment, or prefentment of 

** good and lawful men of the fame neigh-, 

f' bourhood where fuch deeds be dpne/' 

- ' - " Mich 
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^* which can be meant of no other than a 
* Grand Jury. 

^* But, alas! how often has this well-con- 
** trived barrier of liberty been broke in upon 
*' by the unconflitutional n^ethod of bringing 
^* or filing informations in the court of 
** King's Bench, and obliging many of the 
" beft fubjeds of this realm, to anfwer at 
** that or ibme other awful tribunal, for no 
*^ crimes out bravely endeavouring to fupport 
** the rights and privileges of Englt^men, 
•* without fo much as fufFering a Grand Jury 
to inquire whether the cafe be criminal or 
not ? This unconflitutional method of bring- 
ing informations, and charging the fubjeds 
of this realm, by the crafty way of innuendo, 
with the moft flagitious crimes, deferves 
** the ftrifteft attention of the legiflature, and 
•* calls aloud upon the great council of the 

V nation for redrefs." Rigifts of EngUJhmen. 

Another modern writer ^ after very firongly 
recommending the republication of this TLraStyfays, 
" This little book explains the whole duty of 
5* Grand Juries, the high importance of tnem 
^' to every individual in the kingdom, as the 
" life and fafety of all depends upon them. 
" It alfo fhews their independency of judges; 
^' explains the duty and power of judges, and 
'* not only of judges but of kings, and is a full 
•' account of that nioft eflential part of the 
** Englifli conftitution, upon which all our 

V other liberties depend/' Advice to Pojierity. 

THE 



THE 

S E C U R I T Y 

O F 

Engliflimen's Lives^ 

Written by Lord Somers. 

TH E principal ends of all civil govern- 
ment, and of human fociety, were 
the fccurity of mens lives, liberties 
and properties, mutual aiUflance and help 
unto each other, and provifion for their com- 
mon benefit and advantage ; and where the 
fundamental laws and conftitution of any go- 
vernment have been wifely adopted unto thofe 
ends, fuch countries and kingdoms have in- 
creafed in virtue, prowefs, wealth, and hap- 
pinefs, whilft others, through the want of 
fuch excellent conftitutions, or negledt of 
prefcrving them, have been a prey to the 
pride, luft and cruelty of the moft potentj^ 
and the people have had no alTurance of their 
liberties or lives, but from their grace and 
pleafure : they have been many times forced 
to welter in each other's blood, in their mailer's 
quarrel for dominion, and at beft they have 
ferved like beads of burden, and by continual, 
bafe fubferviency to their matter's vices, have 
loft all fenfe of true religion, virtue and man- 
|iood. 

Our 



Our anceftors have beeB famous ia thpii 
generations for wifdom, piety, and courage, iri 
forming and preferving a body of laws to fe- 
cure themfelves and their pofterities froni 
llavery and oppreffion, and to maintain their 
native freedoms r to be fubjc^ on}y to' the 
laws made by their own confent in their ge- 
neral lafTemblies, and to be put in execution 
chiefly by themfelves, their officers and affift- 
ants ; to be guarded and defended from all 
violence and fprce, by their own arms, kept 
in their own hands, and lifed at their own 
charge under their prince's condu(ft ; entruft- 
ing neverthelefs an anciple power to their kings 
and other magiftrates, that they may do all 
the good, and enjoy all the happinefs, that 
the largeft foul of man can honeftly wifti; and 
carefully providing fuch means of correcting 
and punifhing their miniflers and counfellors, 
if they tranfgrefs the laws, that they might 
not dare to abufe or opprefs the people, or de- 
fign againft their freedom or welfare. 

This body of laws our anceftors always 
efteemed the beft inheritance they could leave 
to their pofterities, well knowing that thefe 
were the facred fence of their lives, liberties/ 
and eftates, and an unqueftionable title where-^ 
by they might call what they had their own, 
or fay they were their own men : the inefti- 
mable value of this inheritance moved our 
projenitors with great refolution bravely froni 
age to age to defend it; and it now falls ta 
our lot to prefervft it againft the dark contri- 
vances of a popifli faction, who would hf 
2 frauds^r 
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frauds^ (ham-plots, and infatngus pcfjuriest 
deprive us of Qur birth-rights, and turn the * 
points of our Avords (our laws) into our own 
bowels ; they have impudently fcandaKzed our 
parliaments, with defigns to over-tiirn the 
monarchy/ becaufe they would ha^ve excluded 
a pQpifh fuccdTor, and provided for the fe- 
curity of the religion and lives of all protef- 
tants : they have caufed lords and common* 
ers to be for a long tinie kept in prifons, and 
fuborned witneffes to fwear matters of trcafbn 
againft them ; endeavouring thereby, not only 
to cut off fome who h^d eminently appeared 
in parliament for our antient laws, but through 
them to blaft the repute of parliaments them- 
felves, and to leflen the people's ponfidence iq 
thofe great bulwarks of their religion and go- 
vernment. 

The prefent purpofc is to fhew how well 
our worthy forefathers have provided in our 
law for the fafcty of our lives, not only againft 
all attempts of open violence, by the fcverc 

f)yni{hment of robbers, murderers, and the 
ike, but the fecret poifonous arrows that fly 
in the dark, to deftroy the innocent by falfc 
^ccufatiQn and perjuries. Our law-makers 
forefaw both th?ir dangers from malice and 
pafiion, that might caufe fome of private con- 
dition to accuie others falfly in the courts of 
juftice, and the great hazards of wprthy and 
eminent men's lives, from the malice, emula- 
tion, and ill defigns of corrupt minifters of 
Hate, or otberwife potent, who might com- 
mit the moft odious of murders in the form 

B and 
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and courfe of jufticc; cither by corrupting of 
judges, as dependent upon them for tneif: 
honour and great revenue, or by bribing ahi 
hiring men of depraved principles, and def-? 
perate fortunes, to fwear falfly againft them ; 
doubtlefs they had heard the fcriptur«s, anq. 
pbferved that the great men of the Jews 
fought out many to fwear treafon anc} 
blaiphemy againft jefus Chrift': they had 
heard of AhaV% courtiers and judges, who in 
the courfe and formof juftice, by falfe witnefles, 
murdered Nabotby becaufe be would nqtjubmit 
his property to an arbitrary power. Neither 
y^ere they ignorant of the antipnt Roman hif- 
tories, and the peftilent falfe accufers that a- 
bounded in the reign of fome of thofe empe- 
rors, under whom the greateft of crimes was 
%o be virtuous : therefore, as became good Ic- 
giilatures, they made as prudent proyifion a^ 
perhaps any country in the world enjoys, for 
equal and impartial adminiftration of juftice 
in all the concerns of the people's lives 5 that 
every man, whether lord or commoner, might 
be in fafety, whilft they lived in due obedience 
^o the laws. 

For this purpofe it is made a fundamental 
in our government, that unlefs it be by par- 
liament, no man's life {hall be touched for 
finy crifne whatfoever, fave by the judgment 
of at leaft twenty-four menf ^ that is, twelve 
or more, to find the bill of indidlment, whe-^ 
ther he be peer pf the realm, or commoner, 
and twelve . peers, or above, if a lord, if not. 

• Sec Lord Cok^i Inftit* 3d part, p. 40. 

' i . . twdv^ 
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twelve commoners, to give the judgment upon 
the general iflue joined * ; of thefe twenty- tour 
the firft twelve are called the grand iric^ueft, 
or the grand jury, for the extent of their power^ 
and in regard that their number muft be more 
than twelve, foihetimes twenty-three, or twen- 
ty-five, never were lefs than thirteen, twelve 
ivhereof at leaft muft agree to every indict- 
ment, or elfe it is no legal verdi<ft ; if eleven 
6f twenty-one, or of thirteen, ftiould agree 
to find a bill of indidtnSent, it wer6 no verdidb, 
Ifhe other twelve, in commoners cafes, are 
Called the petit jury, and their number is ever 
twelve; but the jury for a peer of the realm 
inay be more in number, though of like au- 
thority. The office and power of thefe juries 
is judicial f they only are the judges from 
whofe fenterice the indided are to expedl life 
or death ; upon their iiltegrity and underftand- 
ing, the lives of all that are brought ipto 
judgment do ultimately depend; from their 
verdidl. there lies nb appeal ; by finding guilty 
or not guilty, they do complicately refolve 
both law and fad. 

As it hath been the law, fo it hath always 
beeii the cuftorti, and pradice of thefe juries, 
upon all general ifTues, pleaded in cafes civil 
as well as criminal, to judge both of the law 
and faft. So it is faid in the report of the 
Lord ChiefJufticeVaughan'f', inBufllerscafci^ 
that thefe juries determine the law in all mat- 
ters where iflue is joined and tried, in the pria- 

♦ See Mag. Chart. Cokis zd part of Inftit. p. 50, 51. 
! t Sec the Reports of the Lord Chief Juftice Faugban, p. i^o» 
151. 
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cipal cafe, whether the iflue be about a trc^- 
pafs or a debt, or difleizin in aflizes, or a tort, 
or any fuch like, unlefs they Should pleafe to 
give a fpecial verdict with an implicit faith 
in the judgment oJF the court, to which none 
can oblige them againft their wills. 

Thefe laft twelve muft be men of equal 
condition with the party indicted, and are 
called his peers ; therefore if it be a peer of 
the realnr, they niuft be all fuch, when in- 
dialed at the fuit of the king ; and in the caie 
of comrnoners, every man of the twelve muf^ 
agree to the verdidl freely, without compulfion, 
fear, or menace, elfe it is ho verdidl. Whe- 
ther the cafe of a peer be harder, I will not 
determine. Our anceftors were careful that 
all men of the like condition and quality, prc- 
fumed to be fenfible of each other's infirmity, 
fliould mutually be judges of each other^s lives, 
and alternately tafte of fubje£tion and f ule ;^ 
every man being equally liable to be accufed, 
or indicted, and jperhaps to be fuddenly judg<» 
ed by the party, ot whom he is a't prefent judge, 
if he be found innocent. Whether it be lord 
or commoner that is indicted, the law intends 
(as near as may be) that his equals that judge 
him, (hould be his companions> known to 
him, and he to them, or at leaft his neigh* 
boors or dwellers near about the place where 
the crime is fuppofed to have been committed, 
to whom fomethihg of the fad muft prdbstbly 
be known ; and though the lords are not ap- 
pointed to be of the neighbourhood to the in* 
dialed lord, yet the law fuppoies them to bb 

companions,, 
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comp^nions^ and perfonally well known each 
unto the other» being prefumed to be of a fmall 
number (as they have antiently been) and to 
have met yearly or oftener in parliament, as 
by law they ought, befides their other meet- 
ings, as the hereditary counfellors of the kings 
ofEngland. If time hath altered the cafe of 
the lords, as to the numberp indifferency and 
impartiality of the peers, it hath been, and 
may be worthy of the parliament's conlidera-- 
Cion, and the greater duty is incumbent upon 

{|;rand juries, to examine with the utmoft di- 
igence the evidence againft peers, before they 
find a bill of indictment againft any of them, 
if in truth it may put their lives in greater 
danger. 

It is not defigned at this time to undertake 
a difcourfe of petit juries, but to confider the 
hature add power of grand inquefls, and to 
ifaew how niuch the reputation, the fortunes, 
and the lives of Englishmen, depend upon the 
confcientious performance of their duty. 

It was abfolutel)^eceffary for ^tbe fupport 
of the govfernroent, and the fafety of every 
man's liie and intereft, that fome (hould be 
rrufted tb inquire after all fuph as by treafons, 
. . felonies, or Icfler crimes, difturbe4 the peace, 
that they might be profecuted, and brought to 
condign puniihment ; and it was no lefs need- 
ful for every man's quiet and fafety, that the 
trtift of fuch inquifitions ihould be put into 
the hands of perfons of underftanding and 
integrity, indifferent, and impartial, that might 
^jfeifferno man to be falily accufed, or defamed, 

nor 



northclivesof any tote put injcopardy,by th^ 
flialicious cohfpiracies of great or fmali, or the 
perjuries of any profligate wretches : for thefe 
neceflary, honeft ends was the inftitution of 
grand juries. 

Our anceftors thought it not beft to triifl: this 
greatconcernoftheir lives and interefts in the 
hands of any ofRcer of the king's, or in any 
judges named by him, nor in any certain num- 
ber of men during life, left they (hould be 
awed or influenced by great men, corrupted by 
bribes, flatteries, or love of power, or become 
negligent, or partial to friends and relations, 
or purfue their own quarrels or private re- 
venges, or connive at the confpiracies of 
others, and indid: thereupon. But this truft 
of inquiring out, and indidling all the crimi- 
nals in a county, is placed in men of the fame 
county, more at leaft than twelve of the moft 
honeft, and moft fufiicient for knowledge, 
and ability of mind and eftate, to be from 
time to time at the feflions and aflSzes, and 
all other commifllions fff oyer and terminer, 
named and returned by the chief fworn ofii- 
cer of the county, the ftierifF, (who was alfa 
by exprefs law antiently chofen annually by 
the people of every county) and trufted with 
the execution of all writs and procefles of 
the law, and with the power of the county, 
to fupprefs all viblences, unlawful routs, ri- 
ots, and rebellions. Yet our laws left not 
the eledion of thefe grand inquefts abfolute- 
ly to the will of the fherifi^s, but have de- 
fcribed in general their qualifications, who 

fhall 
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Ih^ll Inquiry and indidt cither lord or conir 
moner ; they ought, by the old common 
^aw, to be lawful liege people, of ripe age ; 
pot over-aged or infirm, and of good fame 
amongft their neighbours, free from all rea- 
ibnable fufpicipn of any defign for himfelf or 
others, upon the cftates or lives of $ny fuf- 
pefted criniinals, or quarrel, or controveriy 
with any of them : they ought to be indiffe- 
rent and impartial^ even before they are ad- 
mitted to be fworn, and of fufficient undcr- 
jftanding and eftate for fo great a truft. The 
antient law-book, called Briton *, of great 
authority, feys. The fheriff's bailiffs ought 
to be fworn to return fuch as know beft how 
to inquire, and difcover all breaches of the 
peace; and left any fhpuld intrude themfclves, 
or be obtruded by others, they ought to be 
returned by the fherifF, without the dcno- 
imination of any, except the ftieriff's officers. 
And agreeable hereunto was the ftatute of 
eleven Henry IV* in thefe words •f : " Itenj, 
** Becaufe of late inquefts were taken at fFe/i-- 
** minjier of perfons named to the juffices, 
f* widiput due return of the fheriff, of which 
'* perfons fome were outlawed, Gfr. andfome 
," fled to fanduary for treafon and felony, Gfr. 
5* by whom, as well many offenders were in- 
" dided, as other lawful liege people of the 
** king hot guilty, by cpnfpiracy, abetment, 
5^ and falfe imagination of others, ©*^. againft 
f* the cdurfe of the common law, &c. it is 
f • therefore granted for the eafe and quietncfs 
• Sec BritPHt p. 9. and 10, f Sec ^Icvea Htmy IV. 

"of 
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'' of the peo]dc, that the fame indiftmen^ 
'' with all its dependencies, be void^ and 
*^ holden for none for ever ; and that from 
*^ henceforth, no indi4^ment be made by any 
'' fuch perfons, but by inqueft of the king's 
'' liege people, in the manner as was uied^ 
*^ &c. returned by the (heriffs, &c. without 
** any denomination to the flierifis, &c. ac- 
'' cording to the law of England ; and if any 
^' indidment be made here^ter, in any point 
^' to the contrary, the fame be alfo void, and 
** holden for none for ever." See alfo the Sta- 
tute of Weft, ad cap. 38. and Articul. fuper 
Cortas*^ ch. 9. 

So careful have our parliaments been that 
the power of grapd inquefls might be placed 
in the hands of good and worthy men, that 
if one man of a grand inqueft, though they 
be twenty-three or more, ihould not be /tier 
& kga/fs bomOf or fuch as the law requires, 
and duly returned without denomination to the 
iheriff, all the indiAments found by fuch a 
grand jury, and the proceedings upon themi 
are void and null. So it was adjudged in 
Scarlet's cafe. 

I know too well, tjiat the wifdom and care 
of our anceftors, in this inftitution of grand 
juries, hath not been of late confideredas i( 
ought; nor the laws concerning them duly 
obferved ; nor have the gentlemen and other 
men of eftates, in the feveral counties, dif- 
cerned how infeniibly their legal power an^ 
jurifdidtion in their grand and petit juries is 
• SttCoki'i JnftU^ 3d part, fol. 33 • 

3 decayed. 
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decayed, and much of the means to prefcrve 
their own lives and interefts, taken out of their 
hands. It is a wonder that they were not 
more awakened with the attempt of the late 
lord chief juftice Keyling, who would have 
ufurped a lordly, diftatorian power over the 
grand jury of Somerfetlhirc, and commanded 
them to find a bill of indidment for murder, 
for which they faw no evidence, and upon 
their refufal, he not only threatened the jury, 
but affumed to himfelf an arbitrary power to 
fine them. 

Here was a bold battery made upon the art- 
tient fence of our reputations, and lives : if 
that juftice's will had pafled for law, all the 
gentlemen of the grand juries mufl have been 
the bafeft vaflals to the judges, and have been 

Eenally obliged, jurdre in verba magiftri, to 
ave fworn to the directions or didatcs of the 
judges : but thanks be to God, the late long 
parliament (though filled with penfioncrs) 
could not bear fuch a bold Invafion of the Eng- 
lifli liberty ; but upon the complaint of one 
Sir Hugh Windham, foreman of the faid ' 
jury^ and a member of that parliament, the 
commons brought the then chief juftice to 
their bar, to acknowledge his fault, where- 
upon the profecution ceafed. 

The truft and power of grand juries, is, 
and ought to be, accounted amongft the 
greateft and of moft concetn, next to the le- 
giflative. The juftice of the whole kingdom, 
in criminal cafes, almoft wholly depending 
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Upon their ability and integrity, in the diic 
execution of their office : befides, the con- 
cernments of all commoners, the honour, 
reputation, eftates, and lives of all the nobi- 
lity of England, are fo far fubmitted to their 
cenfure, that they may bring them into quef- 
tion for treafon, or felony, at their difcretion : 
their verdidt muft be entered upon record^ 
again ft the greateft Lords, and procefs muft 
legally go out againft them thereupon, to im- 
prifon them if they can be taken, or to outlaw 
them, as the ftatutes direct; and if any 
peer of the realm, though innocent, fh6ul4 
jiiftly fear a confpiracy againft his life, and 
think fit to withdraw, the direiflion of the 
ftatutes, in proceeding to the outlawry, being 
rightly purfued, he could never reverfe the 
outlawry, as the law now ftands, fave b^ 
pardon, or a<fl of parliament. Hence it ap- 
pears, that in cafe a grand jury ftibuld bfe 
drawn to indid a noble peer unjuftly, either 
by means of their own weaknefs, or partiality^ 
or a blind fubmiffion to the dire<3:ion or opi- 
nion of judges; one fuch failure of a jury^ 
may occafion the ruin of many of the bdft or 
greateft families in England : I mention this 
extent of the grand juries power over all this 
nobility, only, to flievv their joint ihtereft and 
concern With the commons of England iiithis 
"antient inftitution. 

The grand juries are triifted fo be the prin*- 
'cipal means of preferving the peace of the 
whqle kingdom, by the terror of executing 
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the peiul laws againfl offenders, by their wif- 
dom, diligence, and faithfulnefsMn making 
due inquiries after all breaches of the peace, 
and bringing every one to anfwer for his crime, 
at the peril of his life, limb, and eftate ; that 
every man, who lives within the law, * may 
Heep fecurely in his own houfe. 

It is committed to their charge and truft,^ 
to take care of bringing capital offenders to 
p&y their lives to juflice, and leffer criminals 
to other puniftiments, according to their feve- 
ral demerits. The courts, or judges, or com- 
miffioners of oyer and terminer, and of gaol 
delivery, are to receive only from the grand in- 
quefl, all capital matters whatfoevcr, to be put 
in iffue, tried and judged before them by the 
petit juries. The whole flream of juftice, in 
fuch cafes, either runs freely, or is flopped 
and difturbed, as the grand inquefls do their 
duties, either faithfully and prudently, orne- 
gleft or omit them. 

And as one part of their duty is to indift 
offenders, Co another part is to protect the 
innocent, in their reputations, lives and inte- 
refls, from falfe accufers, and malicious con- 
ibirators : they are to fearch out the truth of 
fuch informations as come before them, anc} 
to rejed the indidment if it be not fufficient- 
ly proved ; and farther, if they have reafona- 
ble fufpicion of malice, or wicked defigns 
againfl any man*s life or eflate, by fuch as of- 
fer a bill of indlftment ; the laws of God and 
of the kingdom, bind them to ufe all poflible 
means to difcaver the villany ; and if it appear 
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to them (whereof they are the lejgal judges) 
to be a confpiracy, or malicious combina- 
tion againft the accufed, they are bound by 
the higheft obligations upon men and chrifti- 
ans, not only to rejeft fuch a bill of indidl- 
ment, but to indid forthwith all the confpi- 
rators with their abettors and aflbciates. 

Doubtlefs there hath been pride and cove- 
toufnefs, malice and defire of revenge in all 
ages, from whence have fprung falfe accufa- 
tions and confpiracies ; but no age before us 
ever hatched fuch villanies, as the popifli fac- 
tion have contrived againft our religion, lives, 
and liberties. No hiftory affords an example 
of fuch forgeries, perjuries, fubornations, and 
combinations of infamous wretches, as have 
been lately difcovered amongft them, to de- 
fame loyal, innocent proteftants, and to fhed 
their guiltlefs blood in the form and courfe of 
juftice, and to make the king's moft faithful 
fubjedts appear to be the vileft traitors unto 
him. In this our miferable ftate, grand juries 
are our only fecurity, inafmuch as our lives 
cannot be drawn into jeopardy by all the mali- 
cious crafts of the devil, unlefs fuch a number 
of our hcneft countrymen {hall be fatisfied in 
the truth of the accufations. For prevention 
of fuch plotters of wickcdnefs as now abound, 
was that ftatute made in the forty-fecond of 
Edward j, 3, in thefe words: ** To. efchew 
*^ the mifchiefs and damage done to divers of 
*' the commons by falfe accufers, which of- 
*^ tentimes have made the accufations more 
^* for revenge and fijpgular benefit, than for the 
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'^ profit of the king, or of his people ; which 
** accufed perfons, fome have been taken, and 
I ^' fometimes caufed to come before the king's 

[ *' council by writ, and otherwife, upon 

** grievous pain, againft the law ; it is afTent- 
■ '* ed and accorded for the good government 

V of the commons, . that no man be put to an- 
** fVer without prefentment before jufticcs, 
*' or matter of record, &c. according to the 
*^ old law of the land, and if any thing be 
^^ done to the contrary, it {hall be void in law, 
<* &c." And (faith the ftatute of the twenty- 
fifth of Edward 3. 4.) '' Nonefhall be taken 
^' by petition, or fuggeftion made to the king 
^* or to his council, unlefs it be by indictment, 
** or prefentment of good and lawful people 
** of the fame neighbourood where fuch deedf 
'* be done, &c.'' That is to fay, by a grand 
jury. 

All our lives are thus by law trufted to the 
care of our grand inquefts, that none may be 
put to anfwer for their lives, unlefs they indidt 
them. Ifacauflefs indiftment of any man 
fliould carelefly pafs from them, his guiltlefs 
blood, or what prejudice foever the accufed 
fhould thereby fuffer, muft reft upon them, 
who by breach of their trpft were the occafi^ 
ons of it ; their fault cannot be excufed by the 
profecution of an attorney, or folicitor gene- 
ral, or any other accufer, if it were in their 
power to be more truly informed in the cafe, 
Whatfoever prevents not an fevil when he may, 
confents to it. 

Now to oHige thefc juries to the more con- 
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fcientIou« care, to indidt all that (hall appear 
to them criminal, and to favc every innocent,, 
if it may be, from unjuft vexation and danger, 
by malice and conipiracy, our anceftors ap- 
pointed an oath to he impofed upon them, 
which cannot be altered, except by aft of par- 
liament : therefore every grand-juryman is 
fworn, as the foreman, in the words follow* 
ing, viz. 

" You (hall diligently inquire, and true 
** prefentment make of all fuch articles, mat- 
'* ters and things as fhall be given you in 
** charge. And of all other matters and things 
** as fhall come to your own knowledgej^ 
** touching this prefeiit fervice. The king's 
" counfel, your fellows, and your own, you 
" fhall keep fecret : you fhall prefent no per- 
** fon for hatred or malice ; neither fhall yoy, 
*' leave any one unprefented for favour, or 
*^ afFedlion, for love, or gain, or any hopes^ 
" thereof; but in all things you fhall prefent- 
'• the truth, the tvhole truth, and nothing 
^' but the truth, to the befl of your knowledge ;r 
" fo help you God." The tenor of the oath 
is plain, faving in thefe words, ^* All fuch 
'* matters and things as fhall be given yo^ 
** in charge :" But wnenfoever a general com- 
mifTion of oyer and terminer is ilTued, ajl ca- 
pital offences are always the principal matters 
given in charge to' the grand jury, which is 
enough for the prefent difcourfe of their 
duty. Hence then it evidently appears, tha(f 
every grand jury is bound to enquire diligent- ^ 
ly after the truth of every thing, for which 
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they fliall indift or prefent any man : they are 
not only bound, by the eternal law of loving 
their neighbour, to be as tender of the life and j 

good name of every man, as of their own, \ 

and therefore to take heed to the truth in ac- \ 

Gufing or indifting any man ; but their exprefs 
oath binds them to be diligent in their in* 
quiries, that is, to receive no fuggeftion of any 
crime for truth/ without examining all the 
circumftanc^s about it, that fall within their 
knowledge ; they ought to confider the firft 
informers, and enquire as far as they can into 
their aims and pretences in their profecutions : 
If tevenge or gain (hould appear to be their 
fends, there ought to be the greater fufpicion^ 
of the truth of their accufations; the law in- 
tending all indidments to be for the benefit 
of the king and of his people, as appears by 
the ftatute of forty-fecond Edward 3.3. Next, 
the jury are bound to inquire into the matters 
themfclves, whereof any man is accufed, as 
\o the time, place, and all other circumftances 
of the fafl: alledged. There have been falfe in- 
Tormers, that have fuggefted things impoflible;. 
for inftance, that thirty thoufand men in arms 
tvere kept in readinefs for an exploit, in a fe- 
cret place, as if they could have been hid in a 
chamber or a cabinet. The jury ought alfb 
to inquire after the witnefles, their condition 
and quality, their fame and reputation, their 
means of lubfift^nce, afld the occafion where- 
"by the fads whereof they bear witnefs came 
"to their knov^^ledge. Sometimes perfons of 
jiebauched lives, ^nd low condition, have de- 
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pofcd difcourfes, and trealbnabic counfckj. 
againft pcrfons of honour and virtue, fo un- 
likely to come to their knowledge, (if fuch 
things had been) that their pretence of being 
privy to them, was a ftrong evidence that 
their whole ftory was falfe and feigned. It is 
alfo agreeable unto our antient law and prac- 
tice, and of great confequence in cafes of 
treafon or felony, that the jury inquire after 
the time, when firft the matters depofed came 
to the witnefles knowledge, and whether they 
purfued the direftions of the law in the im- 
mediate difcovery and purfuit of the traitor or 
felon, by hue and cry, or otherwife, or hovr 
long they concealed the fame ; their teftimony 
being of little or no value, if they have made 
themfelves partakers of a crime by their vo- 
luntary concealment. 

Neither may the jury lawfully omit to in- 
quire concerning the parties accufed, of their 
quality, reputation, and the manner of their 
converfation, with many other circumftances; 
from whence they may be greatly helped t© 
make right inferences of the falfliood, or truth 
of the crimes whereof any man (hall be accu- 
fed. The jury ought to be ignorant of nothing 
whereof they can inquire, or be informed, 
that may in their underftandings enable them 
to make a true prefentment or indidment of 
the matters before them. 

When a grand jury is fworn to inquire di- 
ligently after all treafons, &c. it is natural 
and neceflary to their bufiriefs, to think of 
whom they fliould inquire ; and it is plainly 
4 ^ and 
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frhd eafily refolred^ tbAt they oiight to ia« 
quire of every man that can or will iij^ 
form them j and if any kind of treafon.bo 
fttg'gefted to th^m, to have bdcn done b^ ail]f 
m^n, or number of thcxi, their duty ia thd 
iame in thai particular, as it was in the 
|;eneral ; that is» to feek diligently to finct 
the truth. It is certainly inconfiftent with 
their oaths» to fhut their ears agdinft any 
lawful man> that can tell them any thing re^ 
lating unto a criilie in queftion before them : 
Jio man will believe, nor can they themfelves 
think that they deiire to find and pfefent the 
truth of a fad, if they fliall refufe to hear 
iiiy man, who (hall pretend fuch knowkdgo 
of^it, or ftich material circumflarkres^ as may 
be ufeful to difcover it ; whether that which 
ifaall bo &id by the pretenders, will anfwer 
the juriea e:tpe£tations, muft reft in thelf 
judgments^ when they have beard them. It 
ftems therefore from the words of the oath» 
thslt there is no bound or limit fet (fave thtir 
own underftanding or confcience) to reOiraiit 
than to any number or fort of perfons of 
whom thty are bound to inquire i they ougha 
firft and principally to inquire of one anbthei? 
tniitually, what knowledge each of them hatfar 
of any matters in queftion before them ; tfte 
law prefmiies, that fome at leaft of fo many 
ftifiicient mtn of a county, mtsft kno^ at 
hs^C heard of alt^ notable things done tberd 
ftgainfl the public peace; for that end/ thd 
yoriea arc by the law to bo of tht ncighbodfj 
hood to the place where the crimes' tfre doTJf{«i 
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niitted. If the parties, and the fadsl whereof 
they are accufcd, be known to the jury, or 
any of them, their own knowledge will fup- 
ply the room of many witneffes. Next they 
ought to inquire of all fuch witneffes as the 
profecutors will produce againft the accufed, 
they are bound to examine all fully and pru- 
dently to the beft of their fkill ; every jury- 
man ought to afk fuch queftions (by the fore- 
man at leaft) as he thinks neceffary to refolve 
any doubt that may arife in him, either about 
the faft, or the witneffes, or other wife ; if 
the jury be then doubtful, they ought to re- 
ceive all fuch further teftimony as ihall be 
offered them, and to fend for fuch as any of 
them do think able to give teftimony in the 
cafe depending. 

If it.be afked how, or in what manner, 
,the juries fhall inquire ; the anfwer is ready. 
According to the beft of their underftandings. 
They only, not the judges, are fwbrn to fearch 
diligently to find out all treafons, &c. withiti 
their charge, and they muft and ought to ufc 
their own difcretion in the way and manner of 
their inquiry: no direftions can legally be 
impofed upon them by any court, or judges ; 
an honeft jury will thankfully accept good 
advice from judges, as they are afiiftants ; but 
they are bound by their oaths to prefent the 
truth, the whole truth, and nothing but the 
truth, to the beft of their own, not the judges, 
knowledge : neither can they, without breach 
of that oath, refign their confciences, or 
blindly fubmit to the di<3:ates of others ; and 
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therefore ought to receive, or rejeft fuch ad« 
vices, as they judge them good or bad. 

If the jury fufpedt a combination of wit- 
ncfles againft any man's life, (which perhaps 
the judges do not difcern) and think it need- 
ful to examine them privately and feparately, 
the difcretion of the juries in fuch a cafe, is 
their only, beil, and lawful guides though 
the example of all ages and countries, in 
examining fufpeSed witnefTes privately and 
feparately, may be a good diredion to them. 

Nothing can be more plain and exprefs, 
than the words of the oath are to this purpofe. 
The jurors need not fearch the law books, nor 
tumble ovej heaps of old records, for the ex- 
planation of them. Our greatcft lawyers may 
froni hence learn more certainly our antient 
law in this cafe, than from all the books in 
their ftudics. The language wherein the oath 
is penned is known and underftood by every 
man, and the words in it have the fame fig* 
nification, as they have wherefoever elfe they 
are ufed. The judges (without afluming to 
themfelves a legiflative power) cannot put a 
new fenfe upon them, other than according 
to ijieir genuine, common meaning. They 
cannot magiflerially ynpofe their opinions 
upon the jury, and make them forfake the 
direft words of their oath, to purfue their 
gloffes. The grand inqueft are bound to ob- 
ferve alike ftridly every part of their oath; 
and to ufe all juft and proper ways which may 
enable them fully to perform it ; otherwife it 
were to fay, that after men had fworn to in- 
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ftuirc diligently after the truth, according to 
tnc beft of their knowledge, they were bound 
to forfake all the natural and proper means 
which their qnderftandings fuggeft for the 
difcoyery of it, if it be commanded by the 
judges. 

And therefore, if they are jealous of a com- 
bination of the witnefTes, or that corruption 
tnd fubornatipn hath been made ufe of, they 
cannot be retrained from aiking all fqch que- 
ftions, as may conduce to the fifting^ oqt of 
the truth, nor frotn examining the witnefTes 
privately and feparately ; left (as Fortefeue 
fays) tl}e iaying of one fliould provoke or in^ 
ftrpft others to fay the like ♦. 

Nor are the jury tied up to inquire only df 
fuch crimes as the judges mall think fit to give 
them diredly in chargis^ much lefs of fuch 
hills only as (hall be offered to them i but 
theif inquiry ought to extend to all other mat- 
ters and things which (hall come to their 
knowledge, touching the prefent fervice. If 
they have ground to fufpe£t that any accu^K 
tion before them proceeds from a coH^iracy^^ 
they arc obliged by their oaths to turn the in- 
quiry that way, and if they find caufe, hot 
only to rejedl the bill% oflfered upon fuch tcfti* 
fnony, but to indidt fuch witnefTes, and al| 
fhe abettors of their vilUny, 

^hey are carefully to examine what fort of 
men the witnefifes are ; for it is a rule in al) 
|aws> that Turpes h triiunalibui arcentur^ vil<j 
pcrfons ought to be rejcdted by courts of jaf? 

* Foriefyui dt Laud% J^tg. Jng. cap. %6.. 



tice* Such withefles would deftroy juftice» 
inflead of promoting it. And the grand jury 
^re to take care of admitting fuch : they 
may and ought (if they have no certain know- 
ledge of them) to afk the witnefTes them^ 
felves of their condition, and way of living, 
and all other queftions, which may heft inform 
them what fort of men they are. It is true, it 
may be lawful for the witnefTes, in many cafes, 
to refufe to give anfwcr to fome demands 
which the jury may make ; as where it 
would be to acciife themfelves of crimes; 
but yet that very refufal, or av(Mding to give 
diredl apfwers, may be of great ufe to the 
jury, wbofe only buiinefs is to find out the 
tratb ; and who will be in a good meafure 
enabled to judge of the credit of foch wit- 
ntShs, as dare not clear themfelves of crimes, 
which common fame or the knowledge of fomc 
of the grand iliqueft has charged them with^ 

If the witnefifes which come before the 
^rind jury, upon an indictment for treafbn, 
Should difcover upon their examination, that 
they concealed it a long time without juil: 
impediment ; the prefumption of law will be 
ftrong againft them, that no fenfe of honefty 
or of their duty brought them at kft to re- 
veal it. 

It appears by Bradon*, that antient writer 
of our laws, that in cafes of treafon the juries 
were in his days advifed (as now they ought) 

* Brafton, 1. 5. c. 3. Ab« fMrari dtlet, &c. nee Mittui 
wiittiimrii fiM retro a/piciatf &C. Si pefi mtP'vaJlmn accu/are 
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to be fo fevcre in their inquiry within what 
time the witneffes difcovered the treafon after 
it came to their knowledge ; that if it were 
not evident that they reveaJed it with as much 
expedition as was well poflible for them, they 
were not by law to be heard as witneffes -^ it 
was fcarce permitted them (faith he) to look \ 

back in their going ; fuch ought to be their i 

fpeed to make known the treafon. Or if in 
any cafe they be otherwife openly flagitious, 
though they be not legally infamous, or if 
they are men of defperate fortunes, fo that 
the temptation of want is manifeftly ftrong ' 
upon them, and the reftraint of confcience 
can be fuppofed to be little or none at all ; 
whatever they fay is, at leaft, to be heard 
with extraordinary caution^ if not totally re- l 

jefted. In Scotland *, fuch a degree of po- 
verty, that a witnefs cannot fwear himfelf to * 
be worth ten pounds, is fufficient to lay him 
afide wholly in thefe high concernments of 
criminal cafes : and in fome other kingdoms, 
to be a loofe liver, is an objedtion of the fame 
force, againft any produced for witneffes. ^ | 

And for the better difcovery of the truth 
of any faft in queftion, the credit of the wit- 
neffes, and the value of the tcftimonies j it 
is the duty of the grand inqueft to be well 
informed concerning the parties indited ; of 
their ufual refidence, their effates and man^ i 

ncr of living, their companions and friends, 1 

with whom they are accuftomed to converfe, | 

fuch knowledge being neceffary to make a 

* Sir G. Mackenzie^ Crimn Law, Hhi <6«.€ap. $• 
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good judgment upon moft accufations ; but 
moft of all in fufpicions, or indiftments of 
fecret treafons, or treafonable words, where 
the accufers can be of no credit, if it be al- 
together incredible that fuch things as they 
teftify (hould come to their knowledge. 
. Sometimes the quality of the accufed pef- 
fon may fet him. at fuch a diftance from the 
witnefles, that he cannot be fiippofed to have 
converfed with them familiarly, if his wifdom 
and conduct has been always fuch, that it is 
not credible he would truft men fo inconfi- 
derable, or meer ftrangers to him, and fuch 
as are wholly uncapable to affift in the defiga 
which they pretend to difcover. 

Can the grand inquefl believe fuch tefti- 
mony to be of any value ? Or can they avoid 
fufpeding malice, combination, and fubor- 
oation in fuch a cafe ? Or can they fliew them- 
felves to be juft, and confcientious in their 
duty, if they do not fufpend their verdidt un- 
til further inquiry, and write ignoramus on 
the bill? 

It is undoubtedly law which we find re- 
ported in Stiles *, that though there be nvitnef-- 
Jks. who prove the billy yet the grand inque/i is 
not bound to find it^ if they fee caufe to the con^ 
trdry. 

Npw to. make their inquiry more inftru- 
mental.and advantageous to the execution of 
juflice, they are enjoined by their oath to 
keep fecret the king\s counJeU their fellows^ 
and their own. Perhaps it is not fufiicicntly 
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tlliderfiood or confidered, what ddty is eA« 
joined to every man of a grand inqueft by 
this claufc of their oath» being feldom (iff 
ever) explained to them in the general chargtf 
of the judges at feflions or afiizes : but it i3 
neceffary that they fhould apprehend what 
counfel of the king is trailed with them^ 
Certainly there is or ought to be much more 
of it communicated to them, than is com^ 
snonly thought, and in things of the greateft 
confequence. To them ought to be commit-^ 
t-ed in the feveral counties where any profecu^ 
tions are begun, the firft informations and 
iufpicions of all treafons, murders, felonies^ 
confpiracies, and other crimes, which ma^ 
fubvert the government, endanger or hurt the 
king, or deflroy the lives or eftates of the 
innocent people, or any way difquiet or di- 
fturb the common peace. Our law inteadr 
the counfels of the king to be continually 
upon the protection and &curity of the peo«* 
pie, and prevention of all their mifchiefs and 
dangers by wicked, lawlefs, and injurious 
men. And in order thereunto, to be adviikig 
how to rjight his wronged fubjeds in general^ 
if the public fafety be hazarded by treaibni^ 
af any kind ; or their, relations fnatcbt firdai 
them by murderers^ or any way deftroyed bf 
malicious confpirators in form of law i or 
thejr eftates taken away by robbery ami 
thieves, or the peace broken* And for tii6& 
ends to bring to exemplary juftice all offmA^ 
ers, to deter others from the like wickediiefs.^ 
And until thefe counfels of the J^ii^ come to 
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the grarid jury, he can bring no fuch crimt^ 
nals to judgment, or to anfwer to the accuia- 
tions and fuggeilions againft them. Hence 
it becomes unavoidably neceiTary to reveal to 
the grand juries all that hath been dircov(pre4 
to the king, or any of his miniflers^ j^^^dgtSf, 
or juftlpes, concerning any tixafons, or other 
offenceSj whereof ^ny man is accufed. And 
lyhere fufpicion hath caufed any to be imprir 
Tonedf all the grounds of ihclr fufpicionf 
ought to be opened, concerning the priqcipal^ 
^nd theacceflbries, as well before as after the 
fad, all the circiamilances and prefuniptioos 
that may induce a belief of their guilt, and 
all notices whatfoever, which may enable the 
jury to make a more exa6t and effectual in* 
^uiry, and to prefent the whole truth. They 
themfelves will jiot only be offenders again!}: 
Ood by reaion of their oath, but fubjedt to 
legal puiuibn^entiS^ if they knowingly conceajl 
any criminals, and leave them unprefented ; 
and none can be innocent, who (hall coneeal 
from them any thing that may help and afliils 
them in their duty. 

The firft notices of crimes or fufpiclons of 
the criminals, by whomfoever brought in, 
and the intentions of fetching them out^ and 
prpfecuting them legally, are called the king's 
<counfcl ; becaufe the principal care of exe* 
cuting^^juftice is entrufted to him, and they 
are to he profecuted at his fuit, and in his 
name ; and fuch proceedings ar^ called Ple« 
of the Crown. From hence may be eaiily 
concluded, that the king's couofel, which, 
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' hy the oath of the gr^nd inqueft, is to ba 

' "kept fccrct, includeth all the pcrfons offered 
to them to be indided, and all the matters 
brought in evidence before them^ all circum«^ 
ilances whatfocver whereof they are informed^ 
which may any way conduce to the difcovery 

' of offences ; all intimations given them of 
abettors and ^ncouragcrs of treafons, felonies, 

' .X)r perjuries and confpiracies, or of the rccciv- 
*crs, harbourers, nourifhers, and concealers of 
fuch criminals*. 

Likewife the oath, which enjoins the coun-- 
fel of their fellows, and their own to be kept, 
implies, that they (hall not reveal any of their 
perfonal knowledge concerning offences or of-^ 
fenders; nor their intentions to indidl any man 
thereupon ; nor any of the propofals and ad-* 
vices amongft them of vvays to inquire into 
the truth of any matter before them, either , 
about the crimes themfelves, or the accufers 
and witneffes, or the party accufed, nor the 
debates thereupon amongft themfelves, nor 
the diverfity of opiiiiuns in any cafe before 
them. 

Certainly this duty of fecrecy concerning 
the King-s counfel was impofed ^pon the 
grand inqueft with great reafon, in order to 
the public good. It was intended that they 
Ihould have all the advantages which the fer- 
veral cafes will afford, to make effedual in- 
quiries after criminals, to offer them to juftice. 
If packs of thieves, private murderers, fecret 
traitors, or confpirators and fuborners, can 
get intelligence of all that is known of their 
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Villaniesi all the parties concerned may con-^ 
fult together^ how to hide their crimes, and 
prevent fuch further inquiries as can be made 
after them ; they may form fliam ftories .by 
agreement, that may have appearance of triitn 
to miflead and delude the jury in their eicami- 
nation, and avoid contradidling each other ^ 
they may remove or conceal iall fuch things 
as might occafion a fuller difcovery of their . 
crimes, or become circumftantial evidences 
againft any of their aflbciates, if one or more 
of them be known or ta^cen, or is to be in^« 
dided. There bath been confederates in high 
crimes, who have lecured themfelves from 
the juftice done upoa fome of their compani- 
ons, by their confident appearance and denial 
of the fad, having been emboldened thcrein^ 
from their knowledge of all the. grounds of fu- 
fpicion, and all the witneiTes examined about 
them, and the matter of their teftimonies* 
It is too well known what helps of difcover-i 
ing the whole Popifti plot were loft, through 
the. want. of keeping fecret the king's coun*-» 
fcl therein, before the matter was brought 
either to the parliapicnt, or to any grand in- 
queft ; and thereby they were difabled for 
the efFedtual execution of their offices, and 
could never fearch into the bowels of that 
dangerous treafon in any county. But our 
law having placed this great truft of inquiry 
in the prudence and faithfulnefs of the grand ^ 
inqueft, was careful that they might not dif** 
able themfelves for their own truft, by the 
indiicretion or worfer fault of any of their 
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o#n number^ in revealing the king^a coo^l 
or their own. 

And as it was intended hereby to preferve 
tmto them all rea£3nable helps for their bring** 
ing to light the hidden mi£:hiefs that might 
difturb the cormnon peace, (b it was nece£- 
ikry to prevent the flight of criminals ; if the 
evidence againft one that is accu£:d fhould be 
publickly known, whether it fhould befufiici- 
ent for an indi^ment of him^ and hoVsr far it 
extends to odiers ^ his confederates and ac- 
oompUees might eaiily have notice of their 
danger, and take opportunity ta eicape from 
joftice. 

Yet the reafon will be ftill more rsanifeft 
fbr keeping fecret the accofations and the evi-* 
dence oy ti^e grand inqueft, if it be well con-- 
iidered, how ufeful and necefiary it is for 
difcovering truth in the examinations, of wit- 
neiies in many, if not in moft cales that may 
come before them ; when if by this privacy 
witnefies may be examined in fuch manner and 
order, as prudence and occafion direct ; and 
no one of them be fuffbred to know who hath 
been examined before him, nor what queiti- 
ons have been aiked him, nor what anfwera 
he hath given, it may probably be found out 
whether a witneis hatb been biafled in his 
teftimony by malice or revenge, or the fear or 
favour of men in power, or the love or hopes 
of lucre and gain, in preient or future, or pro-^ 
mifes of impunity for fome enormous crime. 

The fimplicity of truth in a witnefs may 
appear by i^e natural pfainnefs,. eaflnefs, and 
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£re6lne£i of his anfwers to whatibcver Is pnu 
pounded to him, by the equality of his teB>» 
per, and fuitabkne&of his anfwers to quefti- 
on&of fereral kiads^ and perhaps to fome that 
inav be aiked foe tnal-4ke only of his op* 
rigntne& in other matters. And the fatie** 
neisy malice, orill defignof anotha*, may-^bc 
}ttftly fufpeded from his ftodioufoefs and (Kf- 
ficulty in anfwering, his artifice and cunning 
in what he relates, not agreeable to his way 
ef breeding and partsj his referved^ indirect, 
aiul evafive replies to eafy queftions^ his pre^ 
fences of doabtfulnefs and want of remen>* 
bering things of luch fhort dates> or fuch 
notoriety, that it is not credible he could be 
Ignorant or forgetful of them. . In this man- 
ner the truth may be evidenced to the fatis- 
faction of the jurors consciences, by the very 
demeanor of the witnefTes in their private exa- 
minations, inafmuch as the greateft certainty 
doth often arife from the careful obfervation 
and comparing of fuch minute matters ; of 
which a diftindt account is not poilible to be 
given to a court : and for that reaibn (among 
others) the juries are made the only abiblute 
judges of their evidence. 

Yet further, their private examinations 
may difcover truth ont of fome difagreement 
of the witne£res, when feparately interro- 
gated, and every of the grand inqueft aiks 
them quefiions for his own fatisfadtion about 
the matters which have come to his particu- 
lar knowledge, and this freely^ without awe 
^ or control of judj^, or diftruft of his own 
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parts, or fear to be checked for afking impef« 
tinent queftions. 

Confpiracics againft the lives of the inno-^ 
cent, in a form of jufticc, have beien fre- 
quently deteded by fuch iiecret and feparate 
examination of witnefles* The ftory of Su-- 
fanna is famous ; that two of their elders, 
and judges of great credit and authority, tc-* 
fliiied in the open aifembly a malicious inven-# 
tion againft her> with all the folemriity ufed 
in capital cafes, and fentence of death pafled 
upon her, and was ready to be executed, 
had not wife Daniel cried out in her behalf* : 
** Are ye fuch fools, O Ifraelites, that with- 
*' out examination, or knowledge of the 
** truth, ye have condemned a daughter of 
" Ifrael ? Return (faid he) again to judg- 
'* ment, and put thefe two one far from an- 
*^ other, and I will examine them :" And 
being alked feparately (though in public, the 
teftimony having been fo given before) con-* 
cerning the place of the fact then in queftion, 
they had not agreed upon that circumftance, 
as they had upon their ftory ; and fo their 
falfliood became manifeft, one faying the 
adultery was committed under; 2i lentt/k tree, 
the other, it was under ^ prime tree : and 
upon that convidion of the falfe witnefles, 
the whole aflembly cried' with a loud voice, 
and praifcd Gox). Thefe falfe witnefies were 
put to death, as their law. required. 

* Note, that the teftimony given in the aflembl^ without fe- 
parating the witnefTes* and trying the truth by arcumftances, 
was efteemed ho examittation or knowledge of the truth, 
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We have alfo a late inilance of the ufefu)*- 
ndfs of private an(j^ feparate examinations, in 
the cafe of the Lord Howard^ againft whom 
the attorney general pro£bcuted an accufa* 
tion of treafon the laft Midfummer term, 
before the grand inqueft for Middlefex, Mrs. 
Fitz-Harris, and Terefa Peacock her maid, 
fwore words of treafon againft him pofitively, 
and agreed in every point whilft they were 
together : but by the prudence of the inqueft, 
.being put afunder, and the miftrefs aiked 
how her maid came to be admitted to the 
knowledge of fuch matters ; ihe had an eva« 
^on ready, pretending her maid had craftily 
liearkened behind a wainfcot door, and fo 
heard the treafon. But the maid not fufped«- 
ing what her miftrefs had faid, continued in 
her firft ftory, that fhe heard the treafon 
from the Lord Howard himfclf, and was as 
much entrufted by him as her miftrefs : by 
this circumftance the falfliood and perjury 
(which Mrs, Fitz-Harris hath fince acknow- 
ledged) was difcovered*; and the fnare for the 
life of the injured Lord was broken, as is 
inaqifeft by his liberty now obtained by law4 

Witneffcs may come prepared, and tell 
plaufible ftories in open court, if they know 
from the profecutor to what thej muft anfwer; 
and have agreed and acquainted each other 
with the tales' they will tell, and have refolvcd 
to be careful, that all their anfwers to crofs 
interrogatories, may be conformable to their 
firft ftories : and if thefc relate only to words 
fppken at feveral times in private to diftindt 

witneffcs. 



(40) 
wltnefiesi in iq6h a cafe, evidence^ if ^i^en 
in open court, may feem to be very i&ong 
aifainft the peribn accuied, though there be 
nothing of truth in it* Bat if fuch witfiej(Je< 
were privately and rq>arateiy examined by the 
grand inqueft, as the law requires, and^ were 
to anfwer only fuch queftions as they thought 
&t, and in fuch order as was beft in their 
judgments, and moft natural to find out the 
truth of the accufation, fb that the Witnefles 
eould not gue& what they ihould be aflced 
£rft, or laft, nor one conjedure what the 
other had faid, {which they are certain fll* 
when they know beforehand what the pro(e«^ 
oitor will aik in court of every one of. them« 
and what they have refolved to anfwer) if the 
inqueft £bould put them out of their road, 
and then compare all their feveral anfwers to«- 
§ether, they might poffibly difoern marks 
enough of faUhood, to (hew that their teili<- 
tnonies ought not to be depended upon, where 
life is in queilion. 

'By what is now faid, the reafonablenefs of 
this infticution of fecrecy may be di&erned ia 
refpe^t to the difcovery of truth, and the pro^ 
tedtion of • the innocent from malicious com- 
binations and perjuries. Yet the fame fecrecy 
hf the king's couniel is no lefs necelTary to 
Tcferve the guilty for punifliment ; when the 
evidence againff any party accufed is not ma^* 
nifeft and full, it may be kept without pre- 
judice under fecrecy until further inquiry ; 
and if fufficient proof can afterwards be 
tnade of the ol^ce, an indidment may be 
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found • by ' a- grai}^ inqucft,, and. the party 
pjought to anfw?r it : but when the eiami- 
i^atioris arc m Qp?o court, or the king's coiin-i 
feljl^ny other way divulged, arid the evidence 
is .weak, and lefs than the law requires, it is 
iibt probable ihatijt wilt be mo^e 6r ftrongef j 
ftnd ibpuld an* iridiclmcnt be fdiind, and the 
party tried by a petit jury, whilfl: the evidence 
li not full, thjsry muft and ought to acquit 
tiin, and then the further profecution for the 
fame offence is for ever barred, though his 
guilt (hould afterward be ihanifeft, /and con* 
felTea by himfelf 

• From, hence, rtiay ceftairily be concluded, 
jhat fecrecy fn^ the exanaihatioris and inquiries 
^f grand J\iries is m all refpedls for flie intereft 
ana advantage of the, king. If he be Con^ 
cerned to 4iaye fqcret ^feafqiis, felonies, ind. 
all other chormUicsbro^^ iight, and tJiat 
-npae' tif the offenders ^uld efcape juftice ; 
if the gain of their forfeitures, be thought hi$ 
intereft (vvhich^GoD Iftirbid) theh thd firfl: ttoi 
iices of all dangerous crimes, and wicked (ion- 
federaoies^, ought to be iccfetly and prudentljr 
jpiicfued and^ fcarched into by the grind in* 
q^eft /: the accufefs a fid witnefles ought nojt 
io publifli in a cbufrt, before a muttitude, 
what thejr pretend to kndw iii' lliiAi cajga^ un^ 
-iil,0ie diTcretion of fo toarfyhc^ft m^ of 

jthp neighbour^oodf^Vh^^^ ^^ determined 
j^j^iethcr Iheif l^imphf; will amdutit- ttf fo 
Igcbd aod fufl evidenCiS, that It may be ihadfe 
j)u51ic. with faifety to thi kfc'^and people' in 

ipflei: to juftice/ ESffe they are dbligedl^dath 
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to lock up in their own breads all the circum- 
llances and prefumptionS of crimes^ until they, 
or fuch as fhall fucceed in the fame trufl:^ ihall 
have difcovered (as they believe) evidence 
enough to convidt the accufed, and then> and 
nojt before^ they are to accufe the party upon 
record, by finding the bills, as it is ufually 
called. But when bills are offered without 
fatisfadory evidence, and they neither know 
nor can learn any more, they ought, for the 
king's fake» to indorfe ignoramus upon them, 
left his honour and juftice be ftained, by 
caufing or permitting fuch profecution of his 
people in his own name, and at his fuit, as {hall 
appear upon their trial and acquittal to have 
Men frivolous, or dfe malicious defignsupon 
their lives and fortunes. 
- If it fhould be faid, that whatfoever rea- 
sons there are for tn|||»oath of fecrecy ; yet it 
cannot deprive ti||||king of the benefit of 
having the evidenoPWde public; if he de- 
fires it, and that th^rahd jury do not break 
their oaths when th™ ing, or the profecutor 
for him,^ will have it fo : it is not hard to 
flicw that fuch notions have no foundation in 
law or reafbn, and fecm to come from men 
yrho have iiot well ftudied the firflt principles 
of theEnglifli government, or of true religion. 
r Wholbever hath learnt, that the kings of 
Bngland were ordained for the good govern^ 
Jncnt of the kingdom in the execution of the 
laws, muft needs know, that the king can- 
,Jiot lawfully feek ^ny other benefit in judkial 
proceedings, than th»t common right and 
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judice b^ ilone to the people according ^o 
their kws and cuftoms; Their fafety and 
proiperity are to be the objects of his cpnti^ 
nual care and ftudy, that being their h^hefl: 
concern. The greatnefs and honour ox ,a 
prince confifts in the.virtue^ multitude^ wealth 
and prowefs of bis peo{^e i and his greateft 
glory is, by the excellence of his government 
fo to have encouraged virtue and piety, .that 
feiv or no criniinals are to be found in his do- 
minions. Thofe w^Q have made this their 
principal aim» have in feme places fo well fuc« 
ceeded> as to introduce fuch a difcipline and 
. rectitude of n^anners, as rendered every man a 
I law unto himf<^lf. As it is reported in the 

I hiftory of Peru *, tliat though the laws were 

fo Xevere as to make very fmsdl ^crimes capital^ 
% yet it often fell out, that not one man was put 

f ^ : to .death in a year, within the whole compafs 

of that vaft empire. > 

The king's only benefits in finding out and 
puni(htng offenders by courts of juftice, . are 
the prefervation and fupport of the govern- 
> ^^^ ment, the protedlion of the innocent, re- 
venging their wrongs, and preventing further 
mifchiefs by the terrors of exemplary punifh- 
ments. 

The king is the head of juftice in the efteem 
of our laws, and the whole kingdom h to c?c- 
ped fight to be done them in his feveral courts 
inftituted by law for that purpofe. Therefore 
writs iiTue out in his name in all cafes where 
relief is fought by the fubje£ts: and the wrongs 
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■ done to the lives or limbs* of the people, itc 

* iaid to be done againft the peace of the king, 
hiscrpwn and tiignityi reckoning it a diflionovir 
to him and his goverament, that fiabj^fts 
^ould not, whilft they live within- the law, 

' enjoy peace and fecurity. It ought to be taken 

for a fcafidal upon the king, when he is" repre- 

fented in a court of juftice as if he were par- 

' tially concerned, or rather inclined to delire, 

^that a party accufed (hould be found guilty, 

than that he fhould be declared innocent,' if 

/he be fo in truth. Doubttefe thfe king ought 

towifb in alHnquiries made after treafons, fe- 

' Ionics, &c. that there were n6ne tabe foui^d 

' in his kingdcni j and that whofoever i&acc\ifed, 

': might be' able to anfwer fo \*ell ^nd truly for 

< himfelf, as to Aew the accufatibn to be-erro- 

ixeous or falfe, and to be acquitted of it. 

Something of this appears in the common 

cuftom of England, that the cfcrk^ of th^j king's 

' courts of juftice, when any mail; hath pleaded 

not gutlty to an jndidment,' pray forth- 

' wi th. that *GoD- would fend him a good deliv^:- 

" -ranee.- - - '' : : ^ :;■...::: .-• ... : :. : : 

' / The deftru^ion of every fcrimirtal is a Itffs 

' 'to a prince^ and oughMo be^ii^vous to him ; 

in the common regard of humanity, and the 

^Hiore parfieukr relation of his office, and the 

• ^liame of father. The king's intereft and ho- 

nour is more concerned in the pr^^tedibn ;of 
the innocent, than in the ponilhment of the 
guHty. This maxim can never rua'them into 

riixceflcs j for it Iiath ever been ipoked. upon -as 
% marH.«f;gitat wifdom and virtue in fome 
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'glides and fines; Mfon feverdf occafionsi to 

di^^'oy all evidences againft ^elinqaents ; and 

' tiotbing is ' more 4iifual than to compdfe the 

' cnoft dafigerous diftdmpefs of nations by ads 

^ctf general amnefty, which were utterly uh- 

Jiift, if it were as gteai a crime to fufFei* the 

guilty to efciqpc,^as: to dfeftr^y the innocent. 

We do ttot only find fhofe princes reprefented 

In hiilory under odious charaders^ wh6 have 

b^fely -murdered theUivnodent ; biit fuch as by 

'their ^ies and informers were too inquifitivc 

after the ^guilty ^ whereas none was ever 

* blamed fot^ demepcy, or for being too gintle 
' lflterp#eters of the laws. Though Trajan w|w 

an exeeUenit pince, endowed with all hero jcal 
virtues, yet the mod eloquent writers, and 
his beft friends^ found nothing more to be 
praifed in his government, than that in his 
tirne^: all men miglK think what they pleafed, 
and every mai> fp^ what he thought; and 

- he-had na better way of diftingui(hii}g him* 
felf from^ His -wickid pWideccflbrs, than by 

- banging^ up .the fpies and informers, whom 
^they hademployed for thedifcovery of crimes*. 

But if the punifhment of offenders were as 
univcrfally ^ necefliry as the protedion of the 
innocent, he were as i^uch to be abhorred at 
Nero i and that clemency which is fo highly 
praiied, werexo be looked upon as the worft 

* of vices, and tbofe who have hitherto been 
: taken for the beft of princes, were altogether 

- M detcftable as the worft. : 

; Moreover, alLht^rpan^ laws were ordained for 
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ttfae prefervfttion of the innocent and for th^r 

. &ke6 only ate puniOitnents inflidcd. That 

'jth(^c of our own country do folcly regard thi$» 

. )vas yi^dl underftood by Fortefcue*^ whofaith* 

!' Indeed I could rather wj(h twenty evil-doiers 

^' to efcape death through pity^ than one man 

f* to be unjuftly condemned/' Such blood hath 

cried to heaven for vengeance cgainft funili^s 

and kingdoms, and their utter deftrudion hath 

enfued« If a criminal (hould be acquitted 

by too great lenity, caution, or otherwife^ he 

may be referved for future juftice from man 

or God, if he doth not repent ; but it is ini« 

pofiible that . fatisfadUon or reparation ibould 

. be made for indocent blood, (hed in the forms 

. of jufticc. 

r .Without all queftion, the king*s only )iift 
intereft in the evidence given againft the party 
accufed, and in the manner of taking it» is to 
have the truth made manifeft, that juftice mjiy 
-thereupcm he done impartially: and if dccu- 
fations may be firft examined in; fecret more 
ilridly and exadly, to prevent fraud and per- 
jury, than is poiTible to be done in open coufft, 
(as hath before, appeared) then it is for the 
king's benefit to have it fo. And nothing 
, done in, or by a court, about the trial of the 
• accufed, is for the king, (in the fenfe of our 
law) unlefs it fome way conduce to juftice in- 
the cafe^ The wimcfles which the prbfecu- 
tor brings, are no farther for the king, than 
they tell the truth and the whole truth, im- 
paxtially s and by whomibevei: a|>y othecsinay 

* For^f tit CokM, l0g^ >Jkg. ch, 27. 
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be called upon thfe inquiry^ or therttiaf to-^be 
examined; if they finccrdy deliver the truth 
of the matter in queftion^ tt|ey aro^ thefciip 
the king^fi witnefTes, though the ;accuied be 
acquitted by reafon of their teftimoiiies. If 
facn as are offered by the attorftey^general to 
prove treafon againft any nftanv ihatl be fbimd 
to fwear falfly, malicioufly, or for reward or 
promifes, though they depofe pdiitivety fadte 
of treafon againft the accufed, yet they 3,T9 
truly and properly -witncffes againft the kiiig^ 
by endeavouring to pervert juftice, anddeftroy 
hjls fubjeds ; their malice and TiUany being 
confefled'or proved, the^ing's attorney ought 
j^fx officio) to projfecttte them in the king*s 
flame, and at hi^fuit, for their offences agaiaft 
him in fuch depoiitions pretended to have be^' 
for him; and the legal form of the indictment 
ought to be for their fwearing falfly and ma-* 
Kciouffy.againh the peace of, the king, his 
crown and dignity. The pro&cutors them* 
fHVcs, notwithftanding their big Words, .amd 
alTumihg to themfeivcs,' to be for the kingr if 
their profecution' fhall be proved to be malici^ 
cms, or by confpiracy againft the life or for-p 
iuheof the abufed, they are therein againi^ 
the king> and ought X'^ b^ indi<^ei[}^^r tfie king^f 
Ifuit, for fuch prdfecution$ done <agaiiiftr |its 
crown and dignity. And^if in attoniej-ge^- 
herdl feout<|. be fdilrid knowingly guilt^. of 
kbettingibcH a ^confiHliacy, his c^c^ ibdld npc 
excufis or legally exempt him fpom/afiecing 
the villairi6us jiid^ehien t; to the deftra^kui of 
him and his;£a[iiiily< % ia efleemod in the law 
• iM "* ,h one 



mie of tHe^mdft Qdiou$ ofit^pcfs agaiaftthj? klng^ 
ta attempt in bis naf^ej^ik^rqy therinno-*, 
cent. for whofc prote<5iQ9 be himfdf ;Wjus|<)t:-», 
dained. Qjieen ElizalietH had the true jfenib 
of our la^, when the Lord Burleiigh^^iipoa 
Sir Edward Coke her then attorney 'e-comi^g^ 
into her prefeocpi told herj* this is he whp^ 
prdfecutes pro d^mfna rfgka, for .crpf lady ^hft' 
queen; and (he faid ihe would havf the fpriOr 
of the reccH'ds. altered $ fo^ it (hould be At^tcf^. 
natus generalis qui pro dtmifm veritatejequitur*^ 
The attorney- general who profecutes for our 
bdy the truth. Whoey^r-. is : truftcd in that 
eniploytneotf difibonours hik ois^er and office^ 
if ne . gives occ^on to: the fubjeds to believe 
l§iat his mafter feeks ^ther profits or advan^*, 
tages by .accufation;s, th»n the common peace 
4nd welfare : he ought qot to excite ajealpufy 
in any of tftieir minds». that confiscations of 
eftates are defigoed or defired by any of the 
king's minifters; whofoever makes luch^ad** 
irantages to tht crpwn their principal aim in 
\u:cufing» arc either: i;Qbbiers and murderersi 
(in the icripture. fen^) infeeking innocent 
Irfobd for gainiy or in the, mildeft co^ftrudion^ 
(fisippofing tbe scpuf&ltio;! , to be oq good 
founds) they-(hi^[ themfiplvf s to be of cor** 
ru^tt minds ajtd ta fe^od^l to. their mafter an4 
4fae governmen^. ] J^KO&t or lofe of : fhat ^in^ 
im^ht to have, oojphtc^injudicial proq^idingf 
againft fiifpetftcd crjmtA^^^^^ trjith is:*c^ 
to be regarded iwiukdvfof^^^^ ^}v4&^ 

mehts giTen m couftft^f^ hijiinan ififtitiiiipii^ 
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Aft in fcripturc called, thcjudgmcnt8o|'GdO# 
who is the God of truth. 

Yet furthert if any benefit to the J&ing could 
be imagined by making the evidence to thft 
grand jury public, it could not come in com- 
petition with the law expreffed in their oath; 
which by conftant uninterrupted ufagc, for fo 
.many ages^ hath obtained the force of law. 
Bradton and Briton, in their fcveral generations 
bear witnef^, that it was then pradifed; and 
•greater proof of it need not be fought, than 
the difputes that appear by the law-books to 
•have been amongft the antient lawyers, whe* 
f ther it was treafon or felony for a grand jury 

^difcover, either who was indided, or what 
evidence was given them. The truft of the 
grand Juries was thought fo facred in thoft 
ages, asid their fecrecy of fo great concern to 
I the kingdom,that whofoevcr fliould break their 

oath therein, ^as bfuW thought worthy to die i 
only fome would have had them fufFer as trai- 
tors, others as felons *. And at this day it is 
jheld to be a high mifprifion, punilhable by 
e fine and imprifonment. The law then hav- 

ing appointed the evidence to be given to 
grand juriai in fecret, the king cannot defire 
to have it made public. He can do no wrong 
iaith the old maxim ; that is, he can do OiO-* 
thing ^inft the law, nor is any thing to be 
judged for his benefit that is not warranted 
by law ,• his will, commands, and defires, 
«re therein no otherwifc to be known: he 
r4Swnot change the legal method or manner oC 

* Coke, Ififiit, sd part, p. 107. 
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inquiring by juries, nor vary in any particttltf 
cafe from the cuftomary and general forms of 
judicial proceedings ; he can neither abridge 
nor enlarge the power of juries^ no more 
than he can leffen the legal power of the 
iherifFs or judges, or by fpecial diredions 
crder the one how they (hall execute writs^ 
and the other how they (hall give judgnaents^ 
though thefe made by himfelf. 

It is criminal, no doubt, for any to fay, that 
the king defircs a court of juftice, or a jury, 
to vary from the diredlion of the law, and they 
ought not to be believed therein : if letters^ 
writs, or other commands (hould come to the 
judges for that purpofe, they are bound by 
their oaths not to regard them, but to hold 
them for null^ the ftatutes of 2 Ed.III. 8« ai>d 
20 Ed. IIL I. are exprefs ; that if any writs or 
commandments come to the juftices in dif- 
turbance of the law, or tJ|c execution of the 
fame, or of right to the parties, they (ball 
proceed as if no fuch letters, writs or com- 
mands were come to them : and the fubftance 
of thefe and other fiatutes, is inferted into 
the oath taken by every judge; and if they 
be under the moil folemn and facred tie in 
the execution of juftice, to hold for. nothing 
or none the commands of the king under the 
great feal ; furely the word or defire of an 
attorney-general in the like cafe ought to b« 
l^fs than nothing. 

' Befides, they are ftrangely miftaken, wh# 
think the king can have an intereft different 
fpQm, or contrary unto that of the kingdom, 

i» 
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ill the profccution of accufed pcrfons : hi? con- 
cernments are involved in thofeof his people; 
■and he can have none diftind: from them. He 
is the head of the body politic, and the legal 
courfc of doing juftice, is like the orderly 
circulation of blood in the natural bodies, by 
which both head and body are equally pre- 
fervcd, and both perifli by the interruption 
ofit. 

The king is obliged to the utmoft of his 

I power to maintain the law, and juftice in its due 

courfe, by his coronation oath, and the truft 
thereby repofed in him. In former ages he was 
conjured not to take the crown, unlefs he re- 

I iblved punftuaUy to obferve it. Bromton and 

[ others fpeaklng of the coronation of Richard I, 

deliver it thus; that having firft taken the oath, 

H Deinde indutus manteUo, duSlus eji ad altars & 

• conjuratus db arcbiepifcopOf & prohibit us ex parte 

Dei, ne hunc hmoremjibi ajfumaty niji in mente 
habeat tenere facramenfa & vota qucefuperiusfe-- 
cit. Ei ipfe refpondit^ fe per Dei auxilium om- 
nia fupradiSia obfervaturum bonajide. Deindt 
^ eepit coronam de altari, G? tradidit earn archie^ 

ptfcQpo^ qui pofuit earn fuper caput regis, & Jic 
coronatus rex, duSius adfedemfuam *. Afterj- 
ward, cjoathed with the royal robe, he is led 
to the altar, and conjured by the Archbifhop, 
and forbid in the name of God, not to afTume 
that honour, unlefs he intended to keep the 
oaths and vows ^e had before made ; and he 
anfwcrcd, by Gpp*s help he would faithfully 

•Bromtpft, /. 1159. ilto. Paris, f. I53. Han;ed. /. 3^4* 
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obfcrvc all the prcmifes: and then he took the 
crown from off the altar, and delivered it to the 
archbifliop, who put it upon the king's hcadi 
and the kin^ thus crowned, is led unto his 
feat. The violation of which truft cannot but 
be as well a wound unto their confciences, as 
bring great prejudice upon their pcrfons and 
affairs. 

The common law that exafts this, doth fa 
far provide for princes, that having their minds 
free from cares of prefer ving themfclves, they 
may reft affured that no ads, words or defigns, 
that may bring them into danger, can be 
concealed from the many hundreds of men, 
who by the law are appointed in all parts of tho 
kingdom, watchfully to take care of the king;- 
^d are fo far concerned in his Jafety, that they 
can hope no longer to enjoy their own livc» 
^nd fortunes in peace, than they can prcfcrve 
him, and the good order which according, ta 
the laws he is to uphold. 

It is the joint intereft of king gnd people, 
that the antient rules of doing jufticp be held 
facrcd and inviolable ; and they are equally 
concerned in caufing ftridt inquiries to be 
made into all evidences given againft fufpedted 
Or accufed perfons, that the truth may be dif-* 
covered ; and fuch as dare to difturb thepubf* 
lie peace by btcaking the laws, may be brought 
to punifhment. And the whole courfe of ju-^ 
dicial proceedings in criminal caufes, fhews 
that the people is therein equally concerned 
With the king^ whofe name, is ufed. This 
ia tbc, ground Qf th«tt diftinftion which Sir 
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Edward Coke makes between the proceed*' 
ings in pleas of the crown, and adions for. 
wrongs done to the king himfelf. '« In pleas 
'* of the crown, or other common offences, 
" nufances, &c. principally concerning others, 
** or the public, there the king by law mijft 
** be apprifed by indidlment, prefentment, 
** or other matter of record; but the king 
** may have an adion for fuch wrong as is 
" done to himfelf, and whereof none other 
'* can have an adion but the king, without 
** being apprifed by indidment, prefentment, 
" or other matter of record, as a j^are im^ 
^* pedit^ ^are incumbravity a Writ of Attaint 
** of Debt, Detinue of Ward, Efcheat, Scire 
" fac. pur repealer patent *, " &c. XJnto 
which every man muft anfwer : but no maa 
can be brought to anfwer for public crimes 
at the king's fuit, otherwife than by indid* 
ment^of a grand jury. 

The whole courfe of doing jufticc upon cri- 
minals, from the beginning of the procefs, 
unto the. execution of the fentence, is, &nd 
ever was efteemed to be the kingdom's con- 
cernment, as is evidenced by the frequent 
complaints made in parliament, that capital 
oflFenders were pardoned to the people'sdathagc 
and wrong. In the 1 3 Richard IL it is faid, ^- , 
that the king hearing the grievous complaints ^ 
of his commons in parliament, of the out^ 
rageous mifchiefs wnich happened unto th6 , 
realni, for that treafon$, murders, and rape| 
of woiQen> be commonly done, and commit^ 
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t^d, and the more, bccaufc charters of pardon 
had been eafily granted in fuch cafes; and 
thereupon it was enafted, that no pardon for 
fuch crimes fhould be granted, unlcfs the 
£ame were particularly fpecified therein : anci 
that if a pardon were otherwife granted for 
the death of a man, the judges (hould not- 
withftanding inquire by. a grand jury of the 
neighbourhood concerning the death of every 
fuch perfon, and if he were found to have 
been wilfully murdered^ fuch charter of par- 
don to be difallowedj and provifions were 
made by impofing grievous fines upon every 
perfon, according to his degree and quality, of 
imprifonmentf who fhould prefume to fue to 
the king for any pardons of the aforefaid 
crimes : and that fuch peribn^ might be 
known to the whole kingdom, their names 
were to be upon feyeral records. The like 
had been done in many flatutes made by feve- 
ral parliaments, as in 6 Ed. L 9. the 2 Ed. III. 
2. the loEd.IIL 2. and the 14 Ed. III. 15. 
wherein it was acknowledged by the king in 
jparliament ; \' That the oath of the crown 
^* had not been kept, by reafon of the grant 
** of pardons contrary to the aforefaid ftatutes; 
^* and enaded, that any fuch charter of par- 
^' don, fi:om thenceforth granted againft the 
'f oath of his crown and the faid ftatutes, 
•• the fame (hould be holden for none." In 
the 27 Ed. III. 2. Jt is further provided, for 
preventing the people's damage by fuch par- 
dons i " That from thenceforth in every charr 
•* ter of pardqn of .fe^ony, which (hall be 
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^^ granted at any man's fuggeftion, r tht fai^ 
^' fuggeftion, and \hc hame of him that mak^ 
** cth the fuggcftion, fliall be comprifcd in 
.•* the fame charter; and if after the fan^ 
*< fuggeftion be found untrue, the charter 
*' {hall be difailoytred and holden for none: 
** and the jufticeS' before whom fuch charter 
<* fhall be allcdged, fhall inquire of the famid 
*' fuggeftion, and that as well of charters 
'* granted before this time, as of charters 
*^ which (hall be granted in time to comet 
" and if they find them untrue, then they 
^^ fhall difallow the charter fo alledged, and 
^' (hall moreover do as the law demand- 
^' eth." 

Thus have parliaments from time to time 
"declared, that the offences againft the crown 
are againft the public welfare, and that kings 
are obliged by their oath and office to caufe 
jufticp to.be done upon traitors and felons, for 
the kingdom's fake; according to the antient 
common law declared by Magna Cbarta in 
th^efe words : Nulli negai^mus, nulli vendemus^^ 
nulli differemus jujiitiam *. M^e will fell no 
man, we will not deny or defer to any mai\ 
either juftice or right. 

And as the public is concerned, that the due 
and legal methods be obferved in the profecu- 
tion of offenders, fo likewife doth the fecurity 
of every fingle man in the nation depend upon 
k : no man can affure himfelf he ihall not be 
accufed of the higheft crimes. Let a man't 
innocence and prudence be what it wiU^ yet 
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•his tii6{i inoi^enfive words and ad ions afe lid** 
bit to be mifconftraed, and he may, by fil- 
bornation and confpiracy, have things laid to 
his charge, of which he is no ways guilty. 
Who can fpeak or carry himfelf with that 
circtrmfpciftion, as not to have his harmlefs 
words or anions wrefted to another fenfe than 
he intended ? who can be fecure frorti having 
a paper put into his pockets, or laid in his 
houfe, of which he ftiall know nothing till his 
accufacion ? Hiftory affords many examples of 
the deteftable practices in this kind of wicked 
court parafites, among which one may fofiice 
for inftance, out of Polybius, an approved au- 
thor *. " Hermes, a powerful favourite un- 
^* der Antiochus the younger, but a man not- 
** cd to be a favourer of liars, was made ufeof 
** againft the innocent and brave Epigenes : he 
** had long watched to kill him, for that he 
*• found him a man of great eloquence and va- 
** lour, having alfo favour and authority with 
^* . the king : he had unjuftly but unfuccefsfully 
*^ accufed him of treafon, by falfe gloffes put 
•* upon his faithful advice given to the king in 
open council ; this not prevailing, he by ar- 
** tificegothimput outof his command> and 
*' to retire from court; which done, he laid a 
'^ plot againft him, with the help and counfel 
^' of (one ofhis accomplices) Alexis, and wri*- 
^' ting letters as if they had been £:nt from 
-* Mplon^ (who was then in open rebellion a- 
'•* gainft bis prince, forfear, amongfl other rea-> 
^* ^B, of ihe cruelty and treachery of Hermes) 
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and corrupted one of Alexis's fervarits with 
** great promifes, who went to Epigenes, to 
" thruft the letters fecrctly amongft his other 
** writings, which when he had done, Alexis 
** came fuddenly to Epigenes, demanding of 
^* him, if he had received any letter from Mo- 
*• Ion : and when he faid he had none, theother 
** faid, he was confident he (hould find fome; 
** wherefore entering the houfe to fearch, he 
" found the letters, and taking this occafion, 
flew him, [left if the fadt had been duly ex- 
amined, the confpiracy had bcendifcovered.] 
Thefe things happening thus, the king 
thought that he was juftlyfliin; in this man- 
ner the worthy Epigenes ended his days : but 
this great man's defigns did not reft here 5 for 
within a while, heightened with fuccefs, he 
fo arrogantly abufed his mafter'sauthority,as 
he grew dangerous to the king himfelf, as 
well as thofe about him 5 infomuch as Anti- 
ochus was forced, for that he hated and fear- 
ed Hermes, to take away his life by ftrata- 
** gem, thereby to fecure himfelf." By thefe, 
and a thoufand other ways, the moftunblemifti* 
cd innocence may be brought into the greateft 
dangers. Since then every man is thus eafily 
fubjedl to queftion, and what is one man's cafe 
this day, may be another man's to morrow, it 
is undoubtedly every man's concern, to fee (as 
far as in him lies) in every cafe that the accufed 
perfon may have the benefit of all fuch provifi- 
ons, as the law hath made for the defence of 
innocence and reputation. 

Now to this end there is nothing fo necef- 
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fary as the fecret and feparatc examination of 
witncfies; for though perhaps, as hath already 
been obferved, it may be no very difficult thing 
for feveral perfons, who are permitted to dif- 
courfe with each other freely, and to hear, or 
be told what each of their fellows had been afk- 
cd,and anfwcred, to agree in one flory ; efpecial* 
ly if the jury may not afk what queftions they, 
fliall think fit for the fatisfaftion of their own 
confciencesi but that they (hall be fo far under 
the correfSion and cenfure of the judges, as to 
have the queftions which they put called by 
them trifles, impertinent, and unfit for the 
witneiTes to fpeah to : yet if they be examined 
apart, with that due care of fifting out all 
the circumftances which the law requires, 
where every man of the jury is at full liber- 
ty to inquire into any thing for his clearer in* 
formation, and that with what deliberation 
they think fit -, and all this be done with that 
fecrecy which the law commands; it will bo 
almoft impoffible for a man to fufFer under a 
falfe accufation. 

Nor has the law been lefs careful for the re- 
putation of the fubjefts of England, than for 
their lives and eftates ; and this feems to be 
one reafon why, in criminal cafes, a man {hall 
not be brought to an open legal trial by a pe- 
tit jury, till the grand jury have firft found 
the bill. The law having intruded the grand 
inqueft in a fpecial manner with their good 
names; they are therefore not only to in* 
quire whether the fad that is laid, was done 
by the party accufed> but into the circum- 
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ftaoces thereof too^ whether it were done trai* 
tcroufly, felonioully, or malicioully, &c. ac- 
cording to the manner charged : which cir- 
cumilances are not barely matter of form, but 
do conftitute the very effence of the crime: 
and, laftly, into the credit of the witnefles, and 
that of the party accufcd. And unlefs they 
find both the fad: proved upon him, and ftrong 
prefumptions of fuch aggravating circumftances 
attending it, as the law requires in the fpeci- 
fication of fuch crime; and likewife are fa- 
tisfied in the credibility of the witnefles 5 they 
ought not to expofe the fubje<5t to an open tri- 
al in the face of the county, to a certain lofs 
of his reputation, and hazard of his life and 
eftate* Mweover, Ihould this pradicc of pu- 
blic examination prevail, and the jurors oath 
of fccrecy continue, how partial and unequal 
a thing would it be to declare that to all the 
world, which will blaft a man's good name, 
and religioufly conceal what they may know 
tending to his juftification ? to examine wit- 
nefles, perhaps fuborned, certainly prepared, 
and have evidence dreiled up with all the ad- 
vantages that lawyers wits can give it, of the 
fouleft crimes a man can be guilty of, and this 
given before fome thoufands againfl: him, and 
yet for the fame court to fwear thofe, whom the 
law makes judges in the cafe, not to reveal one 
word of thofe reafons, which have fatisfied 
their confciences of his innocence ? what is 
this, but an artifice of flandering men, it may 
be, of the mod unfpotted converfation, and of 
abufing authority, not fo much to find men 
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-guilty, as to make them infamous ? after this 
ignominy is fixed, what judgment can the au- 
ditors, and from them the world, make, but 
of high probability of guilt in the party ac- 
cufed, and perjury in the jury? 

This courfe, if it (hould be continued, muft 
needs be of mod dangerous confequence to all 
forts of men : it will both fubjeft every one 
without relief to be defamed, and fright the 
beft and moft confcientious men from ferving 
on grand juries, which is a moft neceflary part 
of their duty. 

Now fince there is in our government, as in 
every one that is well conftituted there CHight 
to be, great liberty of accufation, that no 
man may be encouraged to do ill tlirough 
hopes of impunity, if by this means a me- 
thod be opened for the blafting the moft in- 
nocent man's honour, and deterring the moft 
honeft from being his judges, what remains, 
but that every man's reputation, which is moft 
dear unto fuch as are good, is heldprecarioufly, 
and it will be in the power of great men to 
pervert the laws, and take away whofe life 
and eftate they pleafe ; or at leaft to faften im- 
putations of the moft detefted crimes upon 
any, whom fpr fecret reafons they have a mind 
to defame? the confeqiiences of which fcandal, 
a? they are very mifchievous to every man, fo in 
a trading country in a more efpecial manner, to 
all who live by any vocation of that kind. 

The greateft part of trade is driven upon 
credit ; moft men of any confiderable employ- 
ment dealing for much more than they arc 
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^ truly worth ; and every man's credit depends 
as well upon his behaviour to the government 
he lives under, as upon his private honeftyin 
his tranfaiftions between man and man ; fo that 
the fufpicion only of his being obnoxious to 
the government, is enough to fet all his cre- 
ditors upon his back, and put a flop to all his 
affairs, perhaps to his utter ruin. What ex- 
pedition and violence will they all ufe to reco- 
ver their debts, when he fhall be publickly 
charged with fuch crimes, as forfeit life and 
eflate ? though there fhould not be one word 
of the accufation true, yet they knowing 
the charge, and the feeming proofs in the 
court and the confequences of it, and not be- 
ing acquainted with the truth, as it appears to 
the jury, felf-interefl will make his creditors 
to draw in their efFeds; which is no more 
than a new contrivance, under colour of law, 
of undoing horiefl men. 

If to prevent any of thefe mifchiefs, the 
jury fhould difcovcr their fellows and their 
own counfcl, as the court by public examina- 
tion doth, it would not only be a wilful breach 
of their oath, but a betraying of the truft 
which the law has repofed in them, for the fe- 
curity of the fubjedl. For to fubjedl the rea- 
fons of their verdids upon bills to the cenfure 
of the judges, were to divefl themfelves of 
the power which the law has given them, for 
moft important con fiderat ions, without ac- 
count or control; and to intereft in it, whom 
the law has not in this cafe trufled, and fo by 
degrees, the courfe of juflice in one of the 
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fhoft material parts may be changed, and a 
fundamental fecurity of our liberty and pro- 
perty infenfibly loft. On the other hand, if 
for fear of being unworthily reproached as 
ignoramus jurymen, obftinate fellows that ob- 
ftruft juftice, anddiflerve the king, the grand 
jury (hall fufFer the judges, or the king's coha- 
fel, to prevail with them to indorfe Billa vera, 
when their confciences are not fatisficd in the 
truth of their accufation, they ad direftly a- 
gainft their oaths, opprefs the innocent, whom 
they ought to protedl, and, as far as in them 
lies, fubjedt their country, themfelves and po- 
fterity, to arbitrary powers ; pervert the ad- 
miniftration of juftice, and overthrow the go- 
vernment, which is inftituted for the obtain- 
ing of it, and fubfifts by it. 

This fcems to be the greateft treafon that 
can be committed againft the whole kingdom, 
and threatens ruin unto every man in private 
in it. No one can be fafe againft authorifed 
malice ; ' and, notwithltanding the care of our 
anceftors, rapine, murder, and the worft of 
crimes, may be advanced by the formality of 
verdidls, if grand juries be over-awed, or not 
fuffered to inquire into the truth, to the fatis- 
fadion of their confciences. Every man, whilft 
he lives innocently,"" doth, under God, place 
his hopes of fecurity in the law, which can 
give no protection, if its due coarfc be fo in- 
terrupted, that frauds cannot be difcovered : 
witnefleis may as well favour offenders, as give 
falfe teftimony againft the guiltlefs, and if they 
by hearing what each other faith, are put in- 
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to a way of concealing their villainous defigns^ 
there can be no legal revenge of the crimes 
already committed. Others by their impuni- 
,ty will be encouraged to do the like : and 
every quiet-minded pcrfon will be equally ex- 
pofed unto private injuries, and fuch as may 
bs done unto him, under the colour* of 
law. No man can promife unto himfelf any 
fecurity for his life or goods : and they who 
do not fufFcr the utmoft violences in their own 
perfons, may do it in their children, friends 
and neareft relations, if he be deprived of the 
remedies that the law ordainS) and forced to 
depend upon the will of a judge, who may 
be (and perhaps we may fay are) too often cor- 
rupted, or fwayed by their own paflions, in- 
terefts, or the impulfe of fuch as are greater 
than they. This mifchief is aggravated by a 
commonly received opinion, that whofoever 
fpeaks againft an accufed perfon is the king's 
witnefs ^ and the worft of men, in their worft 
defigns, do ufually ftielter themfelves under 
that name ; whereas he only is the king's wit- 
nefs, who fpeaks the truth, whether it be for 
or againft him that is accufed. As the power of 
the king is the power of the law, he can have 
no other intention than that of the law, which 
is to have juftice impartially adminiftered : and 
as he is the father of his people, he cannot 
but incline ever to the gentleft fide,unlef$ it be 
poffible for a father to delight in the deftruc- 
tion, or defire to enrich himfelf by the confif- 
cation of his children's eftates. If the moft 
wicked princes have had different thoughts, 

they 
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they have been obliged to diflemble them- 
We know of none worfe than Nero ; but he 
was fo far from acknowledging, that he de- 
fired any man's condemnation, that he looked 
upon the neccffity of figning warrants for 
the execution of malefaSors, as a burden, and 
rather wiihed he had not learnt to write, thaa 
to be obliged to do it *• They who by fpread- 
ing fuch barbarous errors, would create unto 
the king an intereft different from that of his 
people which he is to preferve, whilft they 
pretend to ferve him in deftroying of them, 
they deprive him of his honour and dignity ; 
juftice is done in all places, in the name of 
the chief magiftrate ; it being prefumed that 
he doth embrace every one of his fubjedls 
with equal tendcrncfs, until the guilty are by 
legal proofs difcriminated from the innocent; 
and amongft us the king's name may be ufcd 
in civil cafes, as well as criminal : but it is as 
impoflible for him rightly to defire I fhould 
be condemned for killing a man whom I have 
not killed, or for a treafonthat I have not com- 
mitted, as that my land (hould be unjuftly 
taken from me by a judgment from his bench, 
or I fhould be condemned to pay a debt that 
I do not owe. 

In both cafes we fue unto him for juflicfe, 
and demand it as our right. We are all con- 
cerned in it, publickly and privately; and the 
king as well as all the officers of juflice, are 
by their feveral oaths, obliged in their re- 
fpeiftive capacities to perform it. They are 

• Sen. Vit. Ner, Vtinam nefcirem literas. 
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bound to give their affiftance to find out otfen* 
ders ; and the king's attorney is by his oath to 
profecute them, if he be required. And he is 
not only the king's fervant in fuch cafes, but 
the nation's ; or rather, cannot otherwife ferve 
the king, than by feeing juftice done iti 
the nation. 

Whenfoever any rhan receives an injury iti 
his perfbn, wife, children, friends or goods, 
the king is injured ; inafmuch as he is by 
his office to prevent fuch mifchief, and 
ought to be concerned in the welfare of 
every one of his fubjedts; but the parties 
to whom the injuries are done, are the im- 
mediate fufferers, and the profecution is 
principally made, that they may be repaired 
or revenged, and other innocent perfons fe- 
cured by the punifhment of offenders, in 
which the king can be no otherwife concern- 
ed than as he is to fee his office faithfully per- 
formed, and his people protefted. The king's 
fuit therefore is in the behalf of his people ; 
yet the laws leave unto every man a liberty, in 
cafe of treafons, murders, rapes, robberies, 
&c. to fue in the king's name, and crave his 
aid ; or by way of appeal, in his own. The 
fame law looks upon felons, or traitors, as 
public enemies ; and by authorizing every one 
to purfue and apprehend them, teacheth us, 
that every man, in his place, ought to do it. 
The fame aft whereby one, or a few are in- 
jured, threatens all; and every man's private, 
intereft fo concurs with that of the public, 
that all depends upon the exaft prefervation of 
.1 the 
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the method prefcribed by the law, for the im-i 
partial inquifition after fufpedted offenders, 
and moft tender care of preferving fuch as are 
innocent. As this cannot poflibly be efFe<fted 
without fecret and feparate examinations, the 
forbidding of them is no lefs than to change 
the courfe which is enjoined by law, confirmed 
by cuftom, and grounded upon reafon and 
juftice. 

If, on the other fide, any man believe, that 
fuch as in the king's name profecuteTufpedled 
delinquents,, ought only to try how they may 
bring them to be condemned, he may be plead- 
ed to confider, that all fuch perfons ought, ac- 
cording unto law, to produce no witnefs whom 
they do not think to be true ; no evidence, 
which they do not believe good; nor can con- 
ceal any thing that may juftify the accufed^ 
No trick or artifice can be lawfully ufed to 
deceive a grand jury, or induce them to find 
or reject a bill, otherwiCe than as they are led 
by their own confciences. 

All lawyers were antiently fworn to put no 
deceit upoa the courts for taeir client's fake ; 
and there are flatutes ftill in force to piinifh 
them if they do it. But there is an eternal 
obligation upon fuch as are of counfel againfl; 
perfons accufed of cringes, not to ufe fuch arts 
as may bring the innocent to be condemned $ 
and thereby pervert that, which is not called 
the judgment of man, but of God ; becaiifc 
man renders it in the flead and by the com- 
mandment of God. Such praftices do hot 
exalt the jurifdi(5ti9a of tribunals j but ihfeft 
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und pollute them with that innocent blood, 
which will be their overthrow. And leaft of 
all can it be called a fervice to the king; fince 
none could . ever ftand againft the cry of it. 
This is neceflarily implied in the attorney-ge- 
neral's oath, to lerve the king in his kingly 
office, wherein the law prefumcs he can do 
no wrong. But the greateft of all wrong, and 
that which hath been moil deftruftive unto 
thrones, is by fraud to circumvent and deftroy 
the innocent. This is to turn a legal king 
into a Nimrod, a hunter of men. This is 
not to aft the part of a father or a fhepherd, 
who is ready to lay down his life for his (heepj 
but fuch as the pfalmift complains of, '* who 
*' cat up the people as if they eat bread/* 
Jezebel did perhaps applaud her own wit, and 
think (he had done a great fervice to the king, 
by finding out men of Belial, judges and wit- 
nelTes, to bring Naboth to be ftoned : but . 
that unregarded blood was as a canker, or the 
plague of leprofy, in his throne and family, 
which could not be cured but by its overthrow 
and extindion. But if the attorney-general 
cannot fcrve the king by abufing juries, and 
fubvcrting the innocent, he can as little gain 
an advantage to himfelf by falsifying his oath; 
by the true meaning whereof he is to profecutc 
juftice impartially : and the eternal divine law 
would annul any oath or promife thathe fhould 
have taken to the contrary, even though his 
office had obliged him unto it. 

The like obligation lies upon jurors not to 

fufFer themfelves to be deluded or pcrfuaded, 
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that the judges, king's counfel, or any others 
ca6 difpenfe with that oath, or any part of it, 
which they have taken before God unto the 
whole nation; nor to think that they can 
iwerve from the rules fet by the law without 
a damnable breach of it. The power of re- 
leafing or diffolving confcientious obligations, 
acknowledged in the pope, makes a great part 
of the Jloman fuperuition ; and that grand 
impoftor could never corrupt kingdoms and 
nations to their deftrudlion, and the eftabliflir 
ment of his tyranny, until he had brought 
them to believe he could difpenfe with oaths, 
taken by kings unto their fubjedls, and by 
fubjedts to their kings ; nor impofe fo extra- 
vagant an error upon either, until he had perr 
fuaded them he was in the plape of God. It 
is hard to fay, how the judges or king's coun- 
fel can have the fame power, unlefs it be up- 
on the fame title; but we may be furc they 
may as well difpenfe with the whole oath as* 
any part of it, and can have no pretence unto 
cither, unlefs they have the keys of heaven 
and hell in theii; keeping : it is in vain to fay, 
the king as any other man may remit the oath 
taken unto and for himfelf; he is not a 
party for himfclf, but in the behalf of 
his people, and cannot difpofe of their con- 
cernments without their confent, which is 
given only in parliament. 

The king's counfel ought to remember, they 
are in criminal cafes of counfel unto every man 
in the kingdom. It is no ways referred untq 
|he diredlign of the judges, or unto them, 
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whether that fecrecy enjoined by law, he pro^ 
fitable unto the king or kingdom j thejr muft 
take the law as it is, and render obedience un - 
to it, until it be altered by the power tbat 
made it. To this end the judges, by afts of 
parliament, viz. i8 Ed.III. cap. 8. and 20 Ed. 
III. cap. I . are fworn to ferve the people,** Ye 
" Ihall ferve our lord the king and his people 
*' in the office of jufticc, &c. ye (hall deny to 
** no man common right by the king's letters, 
** nor no other man's, nor for no other caufe; 
** and in default thereof in any point, they are 
** to forfeit their bodies, lands and goods." 
This proves them to be the people's fervants 
as well as the king's. 

Further, by the exprefs words of the coni- 
miffipns of oyer and terminer, they are requir- 
ed to ^* affift every man that fuffers injury, and 
" make diligent inquifition after all manner of 
** falfhqods, deceits, offences and wrongs done 
*' to any man, and thereupon to do juftice ac- 
'* cording to the law." So that in the whole 
proceedings in order unto trial, and in the 
trials themfelves, the thing principally intend- 
ed, which feveral perfons are feverally in their 
capacities obliged to purfue, is, the difcovery 
of truth : the witnefTes are to depofe " the 
•* truth, the whole truth, and nothing but the 
^* truth :" thereupon the counfcl for the king 
^re to profecute : the grand jury to prefent : 
and the petit jury to try. Thefe are feveral 
offices, but all to the fame end. It is not the 
prifoner, but the crime that is to be purfued ; 
this primarily, the offender but by confequence; 
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and therefore fuch courfes muft be takeos as 
may iJifcovjsr that, and not fuch as may in- 
fnare hioi. When the offence is found, the 
impartial letter of the law gives the doom; 
and the judges have no fhare in it, but the 
pronouncing of it : till then the judges are 
only to prefide, and take care that every man 
clfe, who is employed in this neceflary aflfair^ 
do his duty according to law. So that upon 
the refult of the whole tranfadion, impartial 
juftice may be done, either to the acquittal, 
or condemnation of the prifoner. 

Hereby it is manifeft why the judges are 
cbUged by oath, to '^ ferve the people as well 
** as the king:** and by commiilion, to 
*^ ferve every one that fufFers injuries." As 
they are to fee that right be done to the king^ 
and his injured fubjefts in difcovering of the 
delinquent j fo they are to be of counfel with 
the prifoner, whom the lawfuppofeth may be 
Ignorant as well as innocent; and therefore 
has provided, that the cour( ihall be of coun-> 
fel for him, and as well inform him of what 
legal advantages the law allows him, as to rer 
folve any point of law when he ihall propofe 
it to them. . And it fecms to be upon the pre^ 
fumption of this ileady impartiality in the 
judges, (thus obliged by all that is held facred 
before God and man to be unbiafTcd) that the 
prifoner hath no counfel; for if the court 
feithfully perform their duty, the accufed can 
have no wrong or hardibip» and therefore needs 
no advifcr. 

Now 
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Now fuppofc a maft pcrfctaiy innocent, and 
in fome meafure knowing in the law, fhould 
be iccufed of treafon or felony; if the judges 
ihall deny unto the grand jury the liberty of 
examining any witneSes, except in open court, 
where nothing (hall be offered that may help^ 
to clear the prifoner, but every thing aggra- 
vated, thai gives colour for tne accufation ; 
fuch perfons only produced, as theking*s coun- 
fcl, or the profecutors fhall think fit to call, 
of wholb credit alfo the jury mull not inquire, 
but ihall be controlled and brow-beaten in 
afking queftions of fuch unknown witncfles 
for their own fatisfadtion, if they have any 
tendency to difcover the infamy of thefe wit- 
neffes, or the falfhood of their teftimony; 
how can innocence fccure any man from being 
arraigned ? 

And if the oath of the judges (hould be as 
much forgotten in the farther proceedings 
upoa the trial, where in cafes of treafon the 
prifoner (hall have all the king's counfel 
(commonly not the moft unlearned) prepared 
with ftudied fpeeches,. and arguments to make 
him black and odious, and to ftrain all his 
words, and to alledge them for inftances of 
his guilt : if then all his private papers, and 
notes to help his memory in his plea and de- 
fence, (hall be taken from him by the gaoler, 
or the court, and given to his profecutors ; 
and all advice and afliftance from counfcls or 
friends, and his neareft relations, (hall be de- 
" nied him, and none fuffered by word or writ- 
ing td inform him of the indifferency, or ho- 
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neftyj or the partiality or malice of the paiiJ 
nels returned (whom the law allows him to 
challenge or refufe, either peremptorily or for 
good reafons offered;) {hould he be thus de- 

E rived of all the good provifions of the law for 
is fafety, to what frauds, perjuries, and fubor* 
nations is not he, and every man expofed, 
who may be accufed ? What deceits may there 
not be put upon juries? And what probability 
is there of finding fecurity in innocence ? 
What an admirable execution would this be of 
their commiffion, to *^ make diligent inqui- 
^* fition after all manner of falSioods, de- 
*' ceits, wrongs and frauds, and thereupon to 
** do juflice according to law ;" when at 
the fame time, if fo managed, a method 
would be introduced of ruining and deflroy- 
ing any man in the form of juflice ? Such 
pradlices would be the higheft difhonour to 
the king imaginable, whofe name is ufed, 
and fo far mifreprefent the kingly office, as to 
make that appear to have been erected to vex 
and deflroy the people, which was intended 
and ordained to help and preferve them. 

The law fo far abhors fuch* proceedings, 
that it intends, that every man fhould be 
flridlly bound*to be exaftly jufl, in their feve- 
ral employments, relating to the execution of 
juflice. The ferjeant of the king's counfel. 
Sir George Jeffreys, amongfl the refl, who 
profecute in the king's name, and are con- 
fulted in the forming bills of indidlment, 
and advife about the witnefTes, and their tefli- 
monies againfl the accufed ; thcfe, if they 
4 would 
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would remember it, when they are made ferr 
jeants, take an oath. Coke's 2d Injiitute^ 
page 214. " as well and truly to ferve the 
** people," whereof the party accufed is one, 
** as the king himfelf ; and to minifter the 
^' king's matters duly and truly after the 
** courfe of the law to their cunning i' not 
to ufe their cunning and craft to hide the 
truth, and deftroy the accufed if they can. 

They are alfo obliged by the Statute of 
Wejlm. I. cap. 29. to put no manner of 
deceit or collufion upon the king's court, nor 
fecretly to confent to any fuch tricks as may 
abufe or beguile the court, or the party, be it 
in caufes civil or criminal : and it is ordained, 
that if any of them be convidted of fuch 
pradices, he (hall be imprifoned for a year, 
and never be heard to plead again in any 
court ; and if the mifchievous confequencc of 
their treacheries be great, they are fubjed: to 
farther and greater puniftiments. Our antient 
law book, called the Mirror of yujiicey cap. 
a. fed. 4. fays, ** That every ferjeant pleader 
^* is <:hargeable by his oath, not to maintain 
*^ or defend any wrong or falfhood to his 
** knowledge, but fliall leave his client 
** when he ftiall perceive the wrong intended 
** by him: alfo that he fhall not move or 
** proffer any falfe teftimony, nor confent to 
" any lies, deceits or corruptions whatfoever 
*' in his pleadings." 

As a farther fecurity unto the people againft 
all aittempts upon their laws, exemplary juf- 
tice hath been done, in feveral ages, upon 
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fuch judges, and jufticiaries, as through cor- 
ruption, fubmiffion unto unjuft commands, 
or any other finifter confideration, have dared 
to fwerve from them : the punifhmcnts of 
thefe wicked men remain upon record, as 
monuments of their infamy, to be a terror 
unto all that fhall fucceed them. In the reign 
of the Saxons, the moft notable example was 
given by king Alfred, whocaufed above forty 
judges to be hanged in a ihort fpace, for fe- 
veral wrongs done to tht people, as is related 
in the Mirror of Jujiice : fome of them fuf- 
fercd for impofing upon juries, and forcing 
them to give verdidls according to tHeir will j 
and one, as it feems, had taken the confidence 
to examine a jury, that he might find which 
of them would fubmit to his will, and fet« 
ting afide him who would not, condemned a 
man upon the verdi<fl of eleven. 

Since the coming in of the Normans, our 
parliaments have not been.lefs fevere againft 
fuch judges as have fufFered the courfe of 
juftice to be perverted, or the rights and li^ 
berties of the people to be invaded : in the 
time of Edward the Firft, Anno 1289, the 
parliament finding, that all the judges, except 
two, had fwerved from their duty, condemned 
them to feveral punifliments according unto 
their crimes i as banifhment, perpetual im- 
prifonment/ or the lofs of all their eftates *, 
&c. Their particular oflfences are fpecificd in 
a fpeech made by the archbifliop of Canter- 
bury in parliament. They had hxoktVL Magna 

• Mx ChroK. Anno lo Ed. I. adfinem^ 
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Charta I incited the king againft his people | 
violated the laws, under pretence of cxpound- 
ijig them ; and impudently prefumed to pre- 
fer their own counfels to the king, before 
the advices of parliament ;, as appears by the 
ipeech, &c. thereunto annexed. 

The like was done in the time of Edward IL 
when Hugh de Spencer was charged for hav- 
ing prevailed with the king to break his oath 
to the people, in doing things againft the 
law by his own authority. 

In Edward the Third's time, judge Thorpe 
Was hanged,, for having in the like manner 
brought the king to break his oath. And the 
happy reign of that great king * affords many 
Inftances of the like nature ; among which, 
the punifhment of Sir Henry Green, and Sir 
William Skipworth, defervc to be obferved, 
and put into an equal rank with thofe of his 
brave and viftorious grandfather* 

In Richard the Second's time, eleven of the 
judges, forgetting the dreadful punifliments 
of their predecciTors -f-, fubfcribed malicious 
indiftments, againft law ; and gave falfe in-, 
terp relations of our anticnt laws to the king, 
thereby to bring many of his moft eminent 
and worthieft fubjefts to fufFer as traytors at 
his will j fubjcdted the authority, and very 
being of parliaments to his abfolutc pleafure ; 
and made him believe, that all the laws lay 
in his own breaft. Hereupon fentence of 

• Daniel's Wftory^ page 260, 26 f . 

t See all the Enffliih Hiftories of Waljtnghamy FaBian, Speedy 
kc. in the eleventh aQd twelfth years of Kichard II« 

K 2 death 



(76) 
death pafTed upon them; 'and though upotf 
their repentance, and confeffing they had been 
fwaycd by fear and threatcnings from the king, 
two only were executed ; all the others were 
for ever baniflied, as unworthy to enjoy the 
benefit of that law, which they had fo perfi- 
dioufly and bafely betrayed. 

It were an endlefs work to recite all the ex- 
amples of this kind that are to be found in 
our hiftories and records ; but that of Empfon 
and Dudley muft not be omitted : they had 
craftily contrived to abolifli grand juries, and 
to draw the lives and eftates of the people into 
qucftion, without indiftments by them ; and 
by furprize, and other wicked practices, they 
gained an ad of parliament for their counte- 
nance. Hereupon falfe accufations followed 
without number : oppreffion and injuftice 
broke forth like a flood. And . to gain the 
king's favour, they filled his coffers. The 
indi<5tments againft them, mentioned in An- 
derfon's Reports, p. 156, 157. are worth 
reading ; whereby they are charged *^ with 
** treafon, for fubverting the laws and cuftoms 
** of the land> in their proceedings without 
*' grand juries ; and procuring the murmur- 
*' ing and hatred of the people againft the 
^'^ king ; to the great danger of him and the 
<* kingdom." Nothing could fatisfy the king- 
dom, though the king was dead whom they 
had flattered and ferved, but fuch juftice done 
upon them, and many of their inftruments 
and oflicers, as may for ever make the ears of 
judges to tingle. 

And 
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' And it IS not to be forgotten, that the J udgts 
in queen Elizabeth's time, in the cafe of R, 
Cavendiflb, in Anderfon's Reports j page 152, 
and 155. " were," as they toW the queen and 
her counfellors, *' by the punifbment of for- 
** mer judges, efpecially of Empfon and 
** Dudley, deterred from obeying her illegal 
•* commands/' The queen had fent feveral 
letters under her fignet ; great men preflcd 
them to obey Ker patent under the great feal ; 
and the reafons of their difobedience being re- 
quired ; they anfwered, " That the queen 
** herfelf, and the judges alfo, had taken an 
•* oath to keep the laws ; and if they fliould 
** obey her commands, the laws would not 
** warrant them, and they (hould therein 
." break their oath, to the offence of God, 
." and their country, and the commonwealth 
♦' wherein they were born. And, fay they, 
'* if we had no fear of God, yet the. exam- 
** pies and punifhments of others before us, 
5* who did offend the laws, do remember, 
*' and recalus from the like offences." 

Whofoever, being in the like places, may 
deiign, or be put upon the like pradices, will 
do well to confider thefe examples, and not to 
think that he, who obliquely endeavours to 
render grand juries ufelefs^ is lefs criminal 
than he that would abfolutely abolifh them. 
That which doth not a£l according to its in- 
ftitution, is as if it were not in being. And 
whoever doth without prejudice confider this 
matter, will fee that it is not lefs pernicious 
to deny juries the ufe of thofe methods of 
5 ■ difcovering 
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difcovering truth, which the law hath ap* 
pointed ; and fo by degrees turn them into a 
xneer matter of form, than openly and avow* 
edly to deftroy them. Surely, fuch a gradual 
method of dcftroying our native right is the 
moft dangerous in its confequence. The 
fafety which our forefathers for many hun* 
dreds of years enjoyed, under this part of the 
law efpecially, and have tranfmitted to us, is 
fo apparent to the mcaneft capacity, that who* 
ever fhall go about to take if away, or give it 
up, is like to meet with the fate of Ifhmael, 
to have every man's hand againft him, becaufc 
his is againft every man. Artifices of this kind 
will ruin us more filently, and fo with lefs op- 
pofition, and yet as certainly as the other more 
open oppreffion. This only is the difference, 
that one way we fhould be flaves immediately, 
and the other infenfibly : but with this farther 
difadvantage too, that our flavery would be the 
more unavoidable, and the fafter riveted upon 
us, becaufe it would be under colour of law, 
which pradice in time would obtain. 

Few men at firft fee the danger of little 
changes in fundamentals ; and thofe who de- 
fign them, ufually adt with fo much craft, as 
befides the giving fpecious reafbns, they take 
great care that the true reafon (hall not ap- 
pear. Every defign therefore of changing 
the conftitution ought to be mpft warily ob- 
ferved, and timely oppofed. Nor is it only 
the intereft of the people, that fuch funda- 
mentals fhould be duly guarded, for whofe 
bcpefit they were at f^ft fo carefully laid, and 
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whom the judges are fworn to ferve i but of 
the king too, for whofe fake thofe pretend tp 
a£t, who would fubvert them. 

Our kings, as well as judges, are fworn to 
maintain the laws ; they have themfelves, in 
feveral ftatutes, required the judges, at their 
peril, to adminifter equal jufticc to every mari^ 
notwithftanding any letters or commands, &c.^ 
even from themfelvcs to the contrary. And 
when any failure hath been, the greateft and 
moft powerful of them have ever been the 
readicft to give redrefs. It appears by the 
preface to the ftatutes of the twentieth of 
Edward the Hid, that the judicial proceed- 
ings had been perverted ; that letters, writs, 
jtnd commands had been fent from the king 
and great men to the juftices ; and that per- 
fons belpnging to the court of the king, the 
queen, and the prince of Wales, had main- 
tained and abetted quarrels, &c. whereby the 
laws had been violated, and many wrongs 
idone. But the king was fo far from juftify- 
irig his own letters, or thofe illegal pradlices, 
tljSt the preamble of thofe ftatutes faith, they 
yi^ere made for the relief of the people in 
their fqfFerings by them. That brave king. 
In the height of his glory, and vigour of his 
^ge, chofe rather to confefs his error, than to 
€ontinue in it ; as is evident by his own 
words : — *' Edward, by the grace of God, 
f* i^c. Becaufe by divers complaints made 
^* unto us, we have perceived that the law of 
** the land, which we by our oath are bound 
^ to maintain, is the fef§ well kept, and cxe^ 
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^* cution of the fame difturbcd many times t>y 
" maintainances and procurements, as well 
" in the court as the country, we, greatly^ 
^* moved of confcience in this matter, and/ 
*♦ for this caufe, defiring as much for the 
^' pleafure of God, and eafe and quietnefs of 
*• our fubjcifts, as to fave our confcience, and 
^* for to fave and keep our faid oath, by the 
^' aflcnt, l^c. enaa. That judges (hall do 
-«* juftice, notwithftanding writs, letters, or 
•** commands from himfelf, fc?c. and that 
*♦* none of the king's houfe, or belonging tq 
^^ the king, queen, or prince of Wales, do 
-«* maintain quarrels, 6?^." 

King James, in his fpeech to the judges in 
the Starchamber, in the year'i6i6, told them, 
<* That he had after many years refolved to re- 
♦* new his oath, made at his coronation, con^ 
'* cerning juftice^ and the promife therein 
*• contained for maintaining the law df the 
«* land/' And in the next page fave one fays, 
♦« I was fworn to maintain the law of the 
«« land, and therefore had been perjured if I 
** had broken it : God is my judge, I never 
•^ intended it." And his majefty that now 
is, hath made frequent declarations and pro- 
teftations, of his being far from all thoughts 
of defigning an arbitrary government ; and 
that the nation might be confident he would 
rule by law. 

Now if after all this, any officer of the 
king's (hould pretend inftruftions from his 
mafter, to demand fo material an alteratioii 
of proceedings, in the highed cafes againfl 
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lawt as are above meotioned ; and the court 
(who are required to flight and rejed the mof^ 
lolemn conunands under the great ieaU if 
contrary to law) fliould upon a verbal intima- 
tion allow of fuch a demand^ and fo break in 
upon this bulwark of our liberties, which the 
law has erected ; might it not give too juft aqi 
occafion to fufped, that all the legal fecurities 
of our lives and properties are unable to pror 
ted us ? And may not fuch fears rob the King 
of his greatefl treafure and ftrength^ the peo- 
ple's hearts, when they dare not rely upon hitn 
in his kingly office and truft, for fafety and 
protedUon by the laws ? Our Englifh' hiftory 
affords mlny inftances of thofe that have pre- 
tended to ferve our king in this manner, by 
^undermining the people's rights and liberties, 
whofe pradices have fometimes proved of fa- 
tal confequence to the kings therafelvesi, but 
more frequently ended in their own dcflruc-' 
tion. 

But after all, imagining it could be made 
out that this method of private examination 
by a grand jury, (which, from what has beciij 
faid before, hath appeared to be fb extremely 
necefTary for the public good, and to every 
private man's fecurity) were inconvenient, or 
mifchievous, and therefore fit to be cliangcd | 
yet being fo effential a part of the common 
law, it is no otherwife alterable than by aft ' 
of parliament. We find by precedents^ 
that the bare forms of indiiShnents could nof 
be reformed by the judges. The words Bie^ 
populqtores agroruntf infidiatores viarum, Ft 6? 



^rmis, BacuJis, Cultellis, Arcubus fc? Sagittrs^ 
Gould not. be left out but by advice of the 
Jkingdcm in parliament. A writ iflued in 
the time of king Edward HI. giving pow^ef 
Xo hear and determine offences, and ill the 
jufticcs refolved, (Coke*s 4th Infi. p. 164.) 
*/ That tjiey could not lawfully adti having 
" their authority by writ, where they ought 
** to have had it by commiflion : though it 
" was in the form and words that the legal 
'* commiflion ought to be. John Knivetti. 
** chief juftice, by advice of all the judges, 
ff refolved that the faid writ was contra legem. 
** and where divers indid:ments were before 
*f them found againft T. S. the fame, and all 
f*' that was done by colour of that writ, was 
'] damned." 

" If in fuch feeming little things as thefe, and 
many others that may be i^ftanced, tbe'wif- 
dpm of the nation hath not thought fit to in-f 
truft the judges, but referved the confidera- 
tion of them to the- legislative power j it can- 
npt be imagined, that they fhould fubjeft tq 
the difcretion and pleafur^ of the judges, thofe 
important points in the eftablilhied courfe of 
adminiftring juftice, wh.er.eupon depends thq 
fafety of all the fubjefts liy$5 and fortunes. 
If judges will take upon themfelves to alter 
the cpnftant praftice, thpy muft either alter 
the oath of the grand jury, or continue it : if 
they fhould alter it, (o a^ to make it fail vvith 
any fnch new method^ and, thus in appearance 
charitably provide that the grand jury fhould 
not take a mock oath, or forfwear themfelves^ 
/ ' ^ • ' ' they 
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tiiey then make an incroachment upon the 
authority of. parliaments, whd only can make 
new, or change bid legal oaths, and all the 
proceedings thereupon would be void. 

If they fhould continue conftantly to im- 
pofc the fame oath, as well when they have 
notice from the king, that the jury fliall not 
be bound to kiep his fecrets and their own, 
as when they have none ; they mufl affume to 
make the fame form of law to be of force, arid 
no force; and the fame words to bind the 
confcience, or not bind it, as they will havfe 
them : whereby they would profane the natu- 
ral* religion of an oath, and bring a foul fcan- 
dal upon chriftianity, by trifling in that facred 
matter worfe than heathens. And whilft the 
judges find themfelves under the neceflky of 
admifiiftering the oath unto grand juries, and 
not fuffer them to obferve it according to their 
con^fcicnces, they would confefs the illegality 
of their own proceedings, and can never be 
able to repair the breaches by pretending a ta* 
cit implication if the king will ; but muft un-^^ 
avoidably fall under that approved maxim of 
bur law, MalediSfa eft inferpretatio qua corrunt'^ 
pit textum :■ It is a curfed interpretation that 
diflblves a text. 

There are two vulgar errors concerning the 
duty of grand juries, which, if not removed, 
will in time deftroy all the benefit we can ex- 
pe<S from that conftitution, by turning them 
into a mere matter of form, which were de- 
figned for fo great ends. Many have of late 
thought, and affirmed it for law, that the grand 
L 2 jury 
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jtiry is neither to make fo ftrid inquiry int^ 
matters before them, nor to look for fo clear 
evidence of the crime, as the petit jury ;. but 
that of their prefentments, being to pafs a 
fecond examination, they ought to indi& upon 
a fuperficial inquiry and bare probabilities: 
whereas (bould either of thefe opinions be 
.admitted, the prejudice to the fubjed: would 
,be equal to the total laying afide grand juries. 
There being in truth no difference between ar- 
raigning without any prefentment from them 
at dl, and their prefenting upon flight grounds. 

For the firft, that grand juries ought not ta 
make fo ftriiS inquiry, it were to be wiihed, 
that we might know how it comes to pafs, 
that an oath fhould be obligatory upon a petit 
Tjury, and not unto the grand; or in what 
points they.mav lawfully, and with good con« 
Science, quit tnat exadnefs : whether in relar 
tion to the witnefles and their credibility; or 
the faiSt and all its circumftafices ; or the tef-t 
kimony and its weight; or, laftly, in reference 
to the prifcner, and probability of his guilt ; 
wid withal, upon wnat grounds of law or 
reafon their opinion is founded. On the con* 
trary, he that will confider either the oath 
they take or thecommiffion, where their duty 
is defcribed, will find in all points, that there 
lies an equal obligation upon them and the 
petit juries. 

They fweat " diligently to inquire, and 
'** true prefentment make, &c* and to prefent 
*^ the truth, the whole truth, and nothing but 
'' the truth," G"^. And in the Commiffion of 
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joycr ani terminer, their duty, with that of 
the commiffioners, is thus defcribcd; •* to iur 
•* quire by the oathpf honeft and lawful men,, 
" 6?r. by whom the truth of the matter may 
^* be beft known, of all manner of treafbns, 
** &?r. confederacies, falfe teftimonies, &c. as 
'* alfo the acceffories, &c. by whomfoever or 
^\ howfoever done, perpetrated or committed, 
'*' by whom or to whom, how, in what way, 
** or in what manner* And of other articles 
and circumilances premifed, and of any 
other thing or things howfoever concerning 
the fame." Now for any man. after this 
to maintain, that grand juries are not to in- 
quire, or not carefully, is as much as in plain 
terms to fay, they are bound to aft contrary 
to the comjxuflion and their oath : and to aJ^ 
firm that they can difchafge their duty ac- 
cording to the obligations of law and confci- 
ence, which they lie imder, without a flridt 
inquiry into particulars, is to affirm that the 
end can be obtained without the oieans necef- 
fary to it. 

The truth is, that grand juries have both a 
larger field for their inquiry, and ar^ in many 
refpeds better capacitated to make a AriSt one, 
.than the petit juries : thefe laftare confined as 
to the perfon and the crime, fpecified in thQ 
indiiftmentj but they are at large obliged tp 
fearch into the whole matter, that any ways 
concerns every cafe before them, and all the 
offences contained in it, all the criminal cir-^ 
cumftances whatfoever, and into every thing, 
howfoever concerning th? fame. They are 

Vpund 



DObnd to inquire whether their irifbrmafioiMr 
of iufpedcd treafons or felonies, brought by 
^ccufers, be made by confpiracy, or fubor- 
nation ; who are the confpirators, or falfe wit- 
neffesj by whom abetted, or maintaiAeJj 
againft whom, and how many, the confpiracy 
is laid ; when, and how> and in what courflel 
it was to have been profecuted. 

But none of tbefe moft intricate matters 
(which need the moft ftrid and diligent in- 
quiries) can come under the cognifance of the 
petit jury ; they can only examine fo much, as 
relates to the credit of thofe witneffes brought 
to prove the charge againft the parties indidled ; 
wherein alfo they have neither power, not con- 
venient time to fend for perfons, or papers, if 
they think them needful, nor to refolve any 
doubts of the lawfulnefs, and credibility of 
the teftimonies. 

Yet further, if the crimes objcded are mani- 
feft, it is then the grand jury's duty to inquire 
after all the perfons any ways concerned irt 
them, and the feveral kinds of offences, whcre* 
of every one ought jointly, or feparately to be 
indided as they fliall difcover them to have 
been principals, or acceflbries, parties or pri^ 
vy thereunto^ or to have comforted, or know-* 
ingly relieved either the traitors or felons, or 
concealed the offences of others : but the in- 
^quifition into all thefe matters, which require 
all poffible ftridnefs in fearphing, as being of 
thehigheft importance unto the public juftice 
and fafcty, is wholly out of the power and 
truft of the petit juries. The guilt or inno- 
cence 
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pcQce^f th« parties put upon their trials, and 
the evidence thereof given, are the only.objedtg 
of their inquiries. It is not their work, nor 
within their truft, to fearch into the guilt, oif 
primes of the parties, whom they try ; they arc 
hound to move within the circle of the indidl-i 
ment made by the grand Jury, who are^ tp 
appoint, and fpecify the offences, for which, 
the accufed fliall be tried by the petit jury. 

, When a profeputor fuggefts that any mail 
is criminal, and ought to be indiited, it bc-s 
longs to the grand jury to hear all the proof 
he can offer, and to ufe all other means they 
pan, whereby they may pome to underftand 
the truth of the fuggeftion, and every thing 
or circumftance that may concern it ; then, 
they are carefully to examine the nature of 
the fads, according unto the rules of the com-: 
mon law, or the exprefs words of the ftatutes, 
whereby offences are diftinguiftied, and pu- 
nifhments allotted unto each of them : it is 
$rue, that upon hearing the party, or his wit- 
neffes, the petit jtjry may acquit or judge 
the fads in the indidtmcnt to be lefs heinous, 
pr malicious,, than they were prefented by the. 
grand jury, but cannot aggravate them; which 
being confidered, it will eafiJy appear, by the 
intent find nature of the powers given unto 
grand juries, that they are by their oath^i 
obliged, and their inftitution,.. ordained to 
keep all injuftice from entering the firfl gate^ 
of our courts of judicature, and to fecure the 
innocent not only from puniflimen, but from 
^11 dilgracc;, vexation;^ expence or danger. 

:• ^-^ ' ^ ■- '-' • . ^ To 
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^ To underiland our law clearly herein, the 
jurors muft firft know the lawful grounds 
whereupon they may and ought to indidt, and 
then what truly and juftly ought to be taken 
for the ground of an indidment. The prin- 
icipal and moft certain is the jurors per- 
fonal knowledge, by their own eyes or ears, 
of the crimes whereof they indift : or fo 
many pregnant concurring circumftances, as 
fully convince them of the guilt of the accufed : 
when theft are wanting, the depofitions of 
WitneiTes, and their authority, are their beft 
guides in finding indidments. ^ When fuch 
teftimonies make the charge manifeft and clear 
to the Jury, they are called cvidjence, becaufe 
thfey make the guilt of the criminal evident, 
and are like the light that difcovers what was 
not feen before : all witneffes for that reafon 
are ufually called the evidence, taking their 
name from what they ought to bp : yet wit- 
neffes may fwear cjireftly ^nd pofitively to 
ah accufation, and be no evidence of its truth 
to the jury; fometimes fuch remarks may be 
made upon the witneffes, as well as in relati- 
on to their reputation and lives, as to the mat- 
ter, manner, and circumftance of their de^ 
pofitions, that from thence the falfliood may 
appear, or be flrongly fufpeded : it is there- 
fore neceffary to know what they mean by a 
f)robable caufe or evidence, who fay tljat our 
aw requires no more for an indidtment. 

Probable^ is a logical term, relating to 

fuch propofitions, as have an appearance, buf 

no certainty of truth, (hewing rather what is 
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not, than what is, the matter of fyllogifms : thefe 
may be allowed in rhetorick, which worketh 
upon the paffions, and makes ufe of fuch colours 
as are fit tomovethem,whethertrueorfalfe; but 
not in logick, whofe objeft is truth; as it prin- 
cipally intends to obviate the errors that* may 
arife from the credit given unto appearances, by 
diftinguifliihg the uncertain from the certain, 
*verifimile a vero, it cannot admit of fuch propo- 
fition? as may be falfe as well as true; it being as 
impoffible to draw a certain conclufion from 
qncertain premifes, as to raife a folid building 
upon a tottering or finking foundation. This 
ought principally to be confidered in courts of 
juftice, which ar§ notere(5ted to bring men into 
condemnation, but to find who deferves to be 
condemned : and thofe rules are to be follow- 
ed by them, which are leaft liable to deception^ 
For this reafon the counfel of the Areopagites, 
and fome others ofthebeftjudicatures that have 
heen in the world, utterly rejected the ufe of 
rhetorick, looking upon the art of perfuading 
by uncertain probabilities,as little differingfroni 
that of deceiving, and diredlly contrary to their 
ends, who, by the knowledge of truth, defired 
to be led in the doing of juftice : but if the art 
that niade ufe of thefe probabilities was ba- 
niihed from uncorrupted tribunipls, as a hin- 
drance unto the difcovery qf truth, they that 
would ground verdidts totally upon therh, de- 
clare an open neglecft of it; and as it is (aid, that 
uno abfurdo dato millefequuntur, if juries were 
to be guided by probabilities, the next quef; 
tion would be concerning the more or lefs pro- 
•M ^able, 
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table, or what decree of probability is re? 
quired to perfuade them to find a bill : thig 
being impoffiblfe to fix, the whqle proceedings 
would be brought to depend ^upon the fancies 
of men ; and as nothing is fo flight but it may 
move them, there is no fecurity that innocent 
perfons may not be brought every day into 
danger and trouble. By this means certain 
imifchiefs will be done, whilft it is by their 
own confcflion uncertain whether they arc 
any ways deferved by fuch as fufFer them, to 
the utter overthrow of all juftice. . 

.If the word probable be taken in a com- 
mon, rather than a nice logical feiife, it fig- 
nifies no more than likely, or rather mor^ 
than unlikely : when a matter is found to be 
jfo, the wager \s not even, there is odds upon 
one fide, and this may be a very go6d ground, 
*for betting in a tennis-court, or at ahorie-racei 
but he that would make the adminiftration of 
juftice to dejpend upon fuch poipts, fcems to 
put a very fmall yalue upon the fortunes, li- 
berties and reputation oF men, apd to forget 
that thofe who fit in courts of juftice have no 
pther bufinefs there than to preferve them. 

This continues in force, though in a dla^ 
logue between a Barrifter and a Grand- Jury 
Man, publifhed under the title of the Grandr 
Jury Man's Oath and Ofiice, it be faid, p. 8, 
and 9. '^f That their work is no more than to 
f * prefent offences fit for a trial, and for that 
" reafon, give in only a verifimilar or probable 
f* charge ; and others have affirmed, that a 
\\ far lefs evidence will warrant a grand jury's 
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" indlftment, than a petit jury^s vcrdid/** 
For nothing can be more oppofite to thejuftics 
of our laws, than fuch opinions ': all laws 
in doubtful cafes dircdt a fufpenfion of judg- 
ment, or a fentencc in favour of the accufed 
perfon : but if this were hearkened untoi 
grand juries fliould upon their oaths affirm; 
they judge him criminal, when the evidence 
is upon tuch uncertain grounds that they can- 
not but doutt, whether he is fo or not. 

It cannot be hereupon faid, that no evi- 
dence is fo clear and full, but it may be falfe^ 
and §ive the jury occafion of doubts, fo as all 
crimmals muft efcape, if no indiftment ought 
to be found unlefs the proofs are abfolutely 
certain, for it is confefTed that fuch cafes ard 
not capable of an infallible mathematical de- 
monftration^ but a jury, that examines all 
the witneffes, that are likely to give any light 
concerning the bufinefs in queftion, and all 
circumftances relating to the faift before themi 
with the lives and credit of thofe that teftify 
it, and of the perfon accufed, may and do often, 
find that which in their confciences doth fully 
perfuade them, that, the accufed perfon is 
guilty ; this is as much as the law, or their 
oath doth require ; and fuch as find bills, after 
having made fuch a fcrutiny, are blamelcfs 
before God and man, if through the fragility 
infeparable from huriian nature, they ftiould 
be^ led into error ? Fdr they do not fwear that 
the bill is true, but that they in their confci- 
ences believe that it is fo ^ and if they writd 
ignoramus upon the bill, it is riot thereby de- 
M 2 ciared- 
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clarcd to be falfc, nor the perfon accufcd ac- 
quitted, but the matter is fufpended, until it 
can be more clearly proved, as in doubtful 
cafes it always ought to be. 

Our anceftors took great care that fufpici- 
ous, and probable caufes, fhould not bring 
any man's life, and eftat'C into danger ; for 
tJiat reafon, it was ordained, by the Stat, of 37 
Ed, III. cap. 18. ^* That fuch as made fug- 
** geftions to the king, (hould find furety to 
'* purfue, and incur the fame pain, . that the 
*' other fliould have had if he were attainted, 
** in cafe their fuggeftion be found evil ; 
" and that then procefs of the law fhould be 
" made againfl the accufed." 

This manner of proceeding hath its root on 
eternal, and univerfal reafon : the law given 
by God unto his people, Deut. 19. allotted the 
fame punifhment unto a falfe witnefs, as a per- 
fon convicted. The befl-difciplined nations of 
the world learned this from the Hebrews, and 
made it their rule in the adminiflration of 
juflice. The Grecians generally obferved it, 
and the Romans, according to their Lex Ta- 
lionisy did not only punifh death with death, 
but the intention of committing murder by 
falfe accufations, with the fame fcverity, as if 
It had been effedted by any other nieans. This 
law was inviolably obferved, as long as any 
thing of regularity or equity remained amongft 
them ; and when through the wicked nefs of 
fome of the emperors, or their favourites, it 
came to.be overthrown, all juflice perifhed 
with it. A crew of ialic informers broke 
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#ut, to the deftrudlion of the beft menj and 
never ceafed, until they had ruined all the 
moft eminent and antient families : circum- 
vented the perfons, that by their reputation, 
health, birth or virtue, deferved to be di- 
ilinguifhed from the common fort of people, 
and brought defolation upon that vid:orious 
city. Tacitus complains of this, as the caufe 
of all the mifchiefs fufFered in his time and 
country *. 

By their means the moft favage cruehies 
v^ere committed under the name of law, 
which thereby became i greater plague, thaa 
formerly crimes had been : no remedy could 
be found, when thofe Delatores, whom he 
calls, genus hominum publico exitio repertum^ & 
pant's quidem nunquam fatis coercitum -f-, were 
invited by impunity, or reward.: and the mi- 
fefable people groaned under this calamity, 
until thofe inftruments of iniquity were by 
better princes put to the moft cruel, though 
wcll-deferved deaths. 

The like hath been feen in many places ; 
and the domeftic quiet, which now is en-, 
joyed in the principal parts of Europe, pro- 
ceeds chiefly from this, that every man 
knows the fame punifliment is appointed for 
a falfe accufation, and a proved crime. 

It is hardly feven years fince MonfieurCour- 
boyer, a man of quality in Britany, fuborned 
two of the king of France's guards to fwear 
treafonable defigns againft La Motte, a Nor- 
man gentleman ; the matter being brought to 

• TadfuSf Ann. 3. f Ihid, Ann, 4. 
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Monfieur Colbert, he caufed the accujfed per- 
fon and the witnefles to be fecured, until the 
fraud was difcovercd by one of them, where-; 
upon he was pardoned. La Motte releafed, 
Courboyer beheaded, and the other falfe wit* 
nefs hanged, by the fentencc of the parlia- 
ment of Paris. Though this law feems to be 
grounded uponfuch foundation, as forbids 
us to queftion thq equity of it, our anceftors, 
(for reafons beft known unto thcmfelves) 
thought fit to moderate its fevcrity, by the 
Statute of 38 Ed. III. cap. 9. yet then it was 
cnadled, and the law continues in force un- 
to this day, ** that whofoever made com- 
** plaints to the king, and could not prove 
** them againfft the defendant," by the pro^ 
cefs of the law limited in former ftatutes, 
which is firft by a grand jury ; he ** fhould 
*^ be imprifoned until ^le had made gree to the 
*^ party of his damages, and of the flander 
** he fufFered by fuch occafion, and after 
*' fhall make fine and ranfom to the king,*' 
which is for the common damage that the 
king and his people fufFer by fuch a falfe ac- 
cufation and defamation of any fubjeft : and 
in the 42d of Ed. III. cap. 3. " to efchew the 
** mifchiefs and damage done by falfe accu- 
** fers," itTS enadled, " that no mian be put 
*' to anfwer fuch fuggeftions, without prc- 
** fentment before the juftices 5" /. e. by the 
grand jury : it cannot furely be imagined, that 
the fuggeftions made to the king and his coun- 
fcl, had no probability in them, or that there 
Was no colour, caufe or rcafon for the king to 
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put the party to anfwer the accufation : but 
the grievance and complaint was, that the 
people fuffcred certain damage and vexation 
upon untrue, and at beft uncertain accufati- 
pns, and that therein the law was perverted 
by the king and his counfel's taking upon 
them to judge of the certainty or truth of 
jthem, which of right belonged to the grandl 
jury only, upon whofe judgment and integrity 
our law doth wholly rely, for the indemnitv 
of the innocent, and punifhmcnt of all fucn 
as do unjuftly moleft them. 

Our laws have not thought fit fo abfolutely 
to depend upon the oaths of witqeffes, as to 
iallow^ that upon two, or ten men's fwearing 
pofitively treafon or felony againft any man^ 
before the juftices of peace, or all the judges, 
or before die king and his council, that the 
party accufed, be he either peer of the realm, 
pr commoner, fhould without farther inquiry 
be thereupon arraigned, and put upon his trial 
for his lite : yet none can doubt but there is 
Ibmething of probability in fuch depoiitions ; 
neverthelefs the law refers thofe matters unto 
grand juries, and no man can be brought to 
trial, until upon fuch Arid inquiries, (as is 
before faid) the indidment be found. The 
law is fo ftrid in thcfe inquiries, that though 
the crime be never fo notorious, nay, if trea- 
fon fhould' be confefTcd in writing undir hand 
and feal, before juftices of peace, fecretaries 
of flate, or the king and council ; yet before 
the party can be arraigned for it, the grand 
jury mufl inquire, and be fatisfied, whether 
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fuch a confeffion be cleiar and certain : whc-.. 
ther there was no collufion therein : or the 
party induced to fuch a confeffion by promifc 
jof pardon : or that fome pretended partakers 
in the crime may be defamed, or deftroye4 
thereby j they muft inquire, whether the con- 
feffion was not extort.ed by fear, threatenings, 
or force, and whether the party was truly 
compos mentisy of found mind and reaipn at 
that time. 

The Stat, of 5 Eliz. cap. i . declares. the anti- 
cnt common law concerning the truft and duty 
of juries ; and enadts, that none fhould *' be 
^' indidted for aflifting, aiding, comforting, 
*^ or abetting" criminals in the treafons therein 
made and declared, ". unlefs hp, or they be 
•* thereof lawfully accufed by fuch good and 
** fufficiiept teftimony or proofs as by the jury, 
** by whom he (hall be indicted, fhall be 
*^ thought good, lawful, and fufficient to 
*« prove him, or them guilty of the faid ofr 
•* fences." Herein is declared, the only true 
reafon of indictments, /. e. the grand jury's 
judgment that they have fuch teftimonies as 
tljey efteem fufficient to prove the party in^ 
didted guilty of the crimes whereof he is acr 
cufed, and whatfoever the indidlment doth 
contain, they are to prefent no more, or other 
crimes, than are proved to their fatisfadion^ 
as upon oath they declare it is, when they 
prefent it. This exaftnefs is not only required 
in the fubftance of crimes, but in the circum- 
ftanccs, and any doubtfulnefs or uncertainty 
in them makes the indidlment, and all prp** 
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ceeHings upon it by the petit jury, to be in- 
fufficicnt^ and void, and holden for none, as 
appears by the following cafes. 

in Young's cafe, in the Lord Coke's Re- 
ports, /ii. \.foL 40. an indictment for mur- 
der was declared void for its incertainty, be- 
caufe the jury had not laid certainty, in what 
part of the body the mortal wound was given, 
laying only, that it was about his breafl ; the 
words were, Vnam plagam tnortalem circiur 
feSlus. In like manner, in Vaux's Cafe, 
Coke's Reports, lib. 4, foL 44. he being in^ 
didted for poifoning Ridley, the jury had not 
plainly and exprefly averred, that Ridley 
drank the poifon, though other wprds implied 
it, and thereupon the indictment was judged 
infufficient; " for (faith the book) the matter 
** of an indictment ought to be full, exprefs, 
^* and certain, and (hall not be maintained by 
^* argument or implication, for that the in^ 
^' diCtment is found by the oath of the neigh - 
** bourhood." In the fecond part of Roll's 
Reports, p. 263. Smith and Mall's cafe, the 
indictment was quaflied for incertainty, be- 
jraufe the jury had averred that Smith was ei- 
ther a fervant or a deputy, 'Smith exifiens fer- 
vus^ve deputatuSf are the words : it was doubt- 
lefs probably enough proven to the jury, that 
he was either a deputy, or fervant, but becaufe 
the indictment did not abfolutely and certainly 
aver his condition either of fervant or deputy, 
it was declared void : if there be any defcCt 
of certainty in the grand jury's verdiCt, no 
propf or evidence to the petit jury can fup- 
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ply it, fo it was judged by Wrote and Wig'^ 
cafe. Coke, 4. Rep. fol. 45, 46, 47. It was 
laid, that Wrote was killed at Shipperton, 
but did not aver that Shipperton was within 
the verge, though in trutn it was, and. no 
avernient'or oath to the petit jury, could fup- 
ply that fmall failure of certainty to fuppbrt 
the indictment ; and tHe reafon is rendered in 
thefe words, viz. ** The indidlment being 
** verediSlum, id eft, 'diSium veritatisy a verdia, 
«* that is, a faying of truth, and matter of 
** record, ought to contain the whole truth, 
*^ which is requifite by the law, for when it 
f • doth not appear, it is the fame as if it were 
^' not, and every material part of the indidt- 
*' ment ought to be found upon the oath of 
" the indidters, and cannot be fupplied by 
f^ the averment of the party/' The grand 
jury's verdidljs the foundation of all judicial 
proceeding againft capital offenders (at the 
king's fuit) if that fail in any point of cer- 
tainty, both convidtions and acquittals there- 
upon are utterly void, and the proceeding? 
j:g linft both may begin again, as if they had 
never been tried, as it appears in the cafe laft 
cited, fol. 47. , 

Now as the law requires from the grand 
jury, particular, certain, and precife amrmar 
tions of truth, fo it expefts that they fhould 
look for the like, and accept of no other froni 
fuch as bring accufations to them. For np 
man can certainly affirm that which is uncer- 
tainly delivered unto him, or which he doth 
not firmly believe. The witnefles that they 
' ... receivQ 
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fcceiyc for good^ are to depofc only abfolutc 
certainties about the fadls committed, that is^ 
Xvhat they have {Qtn or heard, from the ac- 
cufed parties themfelves, riot what others have 
told th^m ; they are riot to be fufFered to make 
jirobable Arguihents, and infer from thence 
the guilt of the accufed ; their depofitions 
<Jught to be pofitive, plain, diredt and full : 
the crime is to be fworn without any doubt- 
jfiilnefs or obfcurity ; not in words qualified, 
and limited to belief, conceptions, or appre-* 
henfions. This abfolute certainty required iii 
the depofitibn of the witneffes, is one princi- 
pal ground of the jury's moft rational afiurance 
of the truth of their verdidl. The credit alfo 
of the witneffes ought to be free from all ble- 
fnifh, that good and confcieritious iheil may 
rationally rely upon them in matters of fd 
great moment as the blood of a riian. It 
inuft alfo be certainly evident, that all the 
matter^ which they depofe, are confident with 
each other, and accompanied with fuch cir- 
cumftances as in their judgment render it cre- 
dible. All juft indidtments muft be built 
upon thefe moral affurances, vvhich the wif- 
dbm of all nations hath devifed as the beft 
and only wiy of deciding controverfies. Nei- 
ther can a grand juryman, who fwears to pre- 
fent nothing but the ti'uth, be fatisfied with 
Icfs, 

It is fcafce credible, that any learned in our 
laws fhould tell a grand jury, that a far lefsJ 
evidence will warrant their indicffcmerit, being 
but an accufatign, than the petit jury ought to 
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have for their verdi<5t. Both of them do, in 
like manner, plainly and pofitively affirm upon 
their oaths the truth of the accufation ; their 
vefdidts are indeed one and the fame in fub- 
flance and fenfe, though not in words. There 
is no real difference between affirming in 
writing that an indi^ment of treafon is true, 
as is the practice of grand juries, and faying that 
the party tried thereupon is guilty of the trea- 
fon whereof he is indided, as is the courfe of 
petit juries. They are both upon their oaths > 
ihty arc equally obligatory unto both ; the one 
therefore muft expeft the fame proof for their 
fatisfad:ion as the other 3 and as clear evidence 
muft be required for an indiftment as for a ver- 
did. It is unreafonablc to think that a (lighter 
proof fhouldfatisfy the confcicnccs of the great- 
er jury, than is requifite to convince the lefs ^ 
and uncharitable to ims^ine, that thofe ihould 
not be as fenfible as the others of the facred fe- 
curity they have given by oath, to do nothing 
in their offices but accwding to truth. 

If there ought to be ^ny diffirrence in the 
proceedings of the grand and petit j^uries, the 
greater exadlnefs and diligence fecms to be re- 
quired in the grand jury : jfbr as the fame 
work of finding out the truth, in order to the 
doing of juftice, is allotted unto both, the 
greateft part of the burthen ought to lie upon 
them that have the beft opportunities of per- 
forming it. The invalidity, weaknefs, or 
defeds of the proofs, may be equally evident 
to either of them ; but if there be deceit in 
ftifling true teftimonies,. or malice in fuborn- 
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ing wicked peffons to bring In fucli as ir6 
falfe, the grand jury may moll cafily, nay 
probably only can difcover it : they are not 
ilraitined.in time; they may freely examine 
in private^ without interruption from thecoun-- 
^1 or court, fuch witnefles as are prefented 
unto them, or they fhall think fit to call: 
they may jointly or feverally inquire of their 
friends or acquaintance after the Ijves and re- 
putations of the witneiTes, or the accufed per- 
sons and all circumftances relating unto the 
matter in queflion, and confult together under 
the feal of fecrecy. On the other fide, the petit 
jury being charged with the prifoner, ads in o- 
pen court, under the awe of the judges ; is fub- 
je<a to be difturbed or interrupted by counfcl ; 
deprived of all opportunity of confulting one 
{mother until the evidence be fummed up ; 
and not fuflFered to eat or drink until rfiey 
bring in a verdid:* So is it almoft impoffiblc 
for th^m, thus limited, to difcover fuch evil 
practices as . may be ufed for or againft the 
prifoner, by fubornation or perjury to pervert 
juftice. Ir therefore the grand jury oe not 
permitted to perform this part of their duty^ 
it is hard to imagine how it fhould be done at 
all ; and it is much more inconceiveable how 
they can fatisfy their confciences, if they fa 
neglefl: as to find a bill upon an impcrfeiS: evi- 
dence, in the abfence of the prifoner, in ex- 
pectation that it will be fupplied at the bar : 
it concerns them therefore to remember, that 
if they proceed upon fuch uncertainties, they 
will certainly give incurable wounda to their 
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neighbour'^ reputations, in order to the de^. 
ftrudtion of their perfpns. 

Whatever ground this dodtrine of indiding 
upon flight proofs may have got in our days, 
it is, as we have feen, both againA law and 
reafon, and contrary to the pradice of former 
times. My lord Coke, in his Comment on 
Wefiminfier 2d, tells us, ** That in thofe days> 
(and as yet, it ought to be) ** indidtmcnts 
** taken in the abfence of the party, were 
** formed upon plain and direct proofs, and 
** not upon probabilities and inferences.'^ 
Herein we fee that the pra(9ice of our fore«^ 
fathers, and the opinion of this great and ju- 
dicious lawyer, were directly againft this new 
dodrine : and fome that have carefully looked 
backward, obferved, that there are very few 
examples of men acquitted by petit juries, be- 
caufe grand juries of old were fo wary in can- 
vaffing every thing narrowly, and fo fenfible 
of their duty in proceeding according unto 
truth, upon fatisfadtory evidence, that few of 
none were brought unto trial till their guilt 
feemed evident. 

It is therefore a great miflake, to think 
that the fccond juries were inftituted for the 
hearing of fuller proofs : that was not theif 
work, but to give an opportunity to the ac- 
cufed perfons to anfwer for themfelves, and 
make their defence; which cannot be thought 
to flrengthen the evidence, unlefs they be 
fuppofed to play booty againft their own lives.^ 
By way of anfwer, the prifoner may avoid 
the charge : he is permitted to take excepti- 
ons; 
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fens : he may demur or plead to the indiS^ 
ments in points of law. Herein the judges 
ought to affift him ; and appoint counfel, if 
he defire it. He may fliew the indifters, 
that is, the grand jury, or fome of them, are 
not lawful men;^ or not lawfully returned by 
the fhcriff. Embracery or pradlicc may be 
proved in the packing of a jury; a confpiracy 
or fubornation may be difcbvered. Falfhood 
may be found out in the witneffes, by quefti- 
oris about fome circumftances that none could 
have aflced or imagined, except the party ac- 
cufed. And befidcs doing right to the in- 
difted in thefe and many other things, it is 
the people's due to have all the evidence firft 
taken in private, to be afterwards made 
public at th? trial, that the kingdom may be 
iatisfied in the equal adminiftration of juftice, 
and that. the judgments againft criminals may 
be of greater terror, and more ufeful to pre-* 
ferve the common peace. 

If any objeft, that this dodrine would in- 
troduce double trials for every offence, and all 
the delays that accompany them ; it may be 
anfwered, that Nulla unquam de morte hominis 
cunSlatio hnga ejl^ Juv. Sat. *^ No delay is to 
*^ be efteemed long, when the life of a man is 
M in queftion.'* The punifhmentof ari offend- 
er, that is a little deferred, may be compen- 
fated by its feverity ; but blood ' rafhly fpilt 
cannot be gathered up ; and a land polluted 
by it is hardly cleanfed. .Wife and good men, 
in matters of this nature, have ever proceed- 
ed with extreme caution, whilfl the fwift of 
3 foot 
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foot fbr that tiufinefs are in the fcriptart 
reprefented under an ill charadter^ and 
have been often found in their hafte to draw 
more guilt upon themfelves^ than what they 
pretended to chaftife in others. To avoid 
this roifchiefy in many well-poliihed king** 
(doms, feveral courts of juftice are inftituted» 
who take cognizance of the fame h&s, but fo 
Subordinate unto one another, that in matters 
of life, limb, liberty, or other important 
pafes, there is a right of appeal from the in- 
ferior, before which it is nril brought, to the 
fuperior : yfliere this is wanting, means hav9 
be.en found tP give opportunity lintq the judges 
to refledt upon their own fi^Qtenceis, that if 
any thing had been done rafhly, or through 
miftake, it might be corrected : man, even 
in his bed eftate, feeming to have need of 
fome fuch helps. Tiberius Csfar was never 
$iccufed of too much lenity, but when heheard 
that Lutorius Prifcus had been accufcd of trea- 
fon before the fedatei condemned, and imme- 
diately put to death. Tarn pracipites depreca^ 
tus eji p(ena$^ he defired that fuch fudden pu- 
nifliment might for the future be forborn, and 
a law was thereupon made, ^' That no decree 
^^ of the fenate £hould in lefs than ten days 
** be tranfmitted to the treafury," before 
which time it could not be executed, Tacit^ 
Ann. 3- Matters of this nature concerning 
every man in England* it is not to be doubted 
but our anceftors confidered thfm i ?ti)d our 
conftitution neither admitting of fubordinate 
judicatures, from whence appeals jnay be 
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mtdc, nor giving opportunities unto juries to 
rcr^cxamine their wrdids after they were 
given, they could not find a way more fuit- 
able, unto the rules^ of wifdom, juftice and 
mercy, than to appoint two juries, with equal 
care, according unto different methods, the 
one in private and at leifure, the other publicly 
in the prcfence of the party, and more fpeedy, 
to pais upon every man ; fo as none can be 
condemned unlefs he be thought guilty by 
them both. And it cannot be inlagined, that 
fo little time as is ufually fpent in trials at the 
bar, before a petit jury, fliould be allowed un- 
to one that pleads for his life, or unto them, 
who are to be fatisfied in their confciences, un- 
lefs it were prefumed, that the grand jury had 
fb well examined, prepared, and digeftcd the 
matter^ that the other may proceed more fuc- 
cindlly, without danger of error. 

Therefore let the grand juries faithfully per- 
form their high truft, and neither be cheated 
nor frighted from their duty : let them purfuc 
the good old way, fince no innpvation can be 
brought in, tliat will not tiirn to the prejudice 
of the accufed perfons and themfclVes. I-ct 
them not be deluded with frivolous arguments, 
fo as to invalidate a confiderable part of our 
law, and render themfelves infignificant ci- 
phers, in expedation that petit juries will re- 
pair the faults they commit ; fince that would 
be no lefs than to flight one of the befi: fences 
that the law provides for our lives and liber** 
tics,, and very, much to weaken the other. 

O When 



' When a grand jury finds a bill againft any 
perfon, they do all that in them lies to take 
away his life, if the crime be capital ; and it 
is ridiculous for them to pretend they rely up-* 
on the virtue of the petit jury,, if they fhew 
none in themfelvcs. They cannot reasonably * 
hope the other (hould be more tender of the 
prifoner's concernments, more exaft in doing 
juftice, or more careful in examining the cre- 
dit of the witnefTes, when they have not only 
negleftcd their duty of fearching into it, but 
added ftrength unto their teftimony, by find* 
ing a bill upon it. 

They cannot poffibly be exempted from the 
blame of confeniing, at the leaft, unto the 
mifchiefs that may enfue, unlefs they nfe all 
the honeft care that the law allows to prevent 
them ; nor confequently avoid the flain of the 
blood^at may be ihed by their omifiionj iince 
it could not have been, if they had well per- 
formed their part before they found the indi<3:- 
mcnt, whereby the party is expofed to fo many 
difadvantages, that it is hard for the cleared: 
innocence to defend itfelf againft them. 

: But when the one and the other jury a£t as 
they ought, with courage, diligence- and im- 
partiality, we fliall have juft reafon, with the 
Wife lord chancellor Fortefcue, to celebrate 
that law that inftituted them* ; to congratu- 
late with our countrymen the happinefs we 
enjoy, ** whilft our lives lie not at the mercy 
*« of unknown witneffes, hired, poor, uncer- 

• Fortcfc. A Laud. Leg* Jng. cap. 26. 
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'* tain ; whofc donvcrfation or malice we arc 
** ,ftrangers to ; but neighbours of fubftance, 
^* of honeft report, brought into court by an 
*' honourable fworn officer : men who know 
^* the witneffes, and their credit, and are to 
^* hear them and judge of them : that want no 
•' means for difclofing of truth; and from 
^* whom nothing can be hid, which can fall 
^' within the compafs of human knowledge J' 



^' A FTER that the king for the fpacc of 
^* /^X. three years, and more, had remain- 
^* beyond fea*, and returned out of Gafcoign 
f' and France into England^ he was much 
^^ vexed and difturbed by the continual cla- 
^^ mour both of the clergy and laity, defiring 
^^ to be relieved againft the juftices, and other 
*' his majefty*s minifters, of feveral oppref- 
^^ fions and injuries done unto them, contrary 
^* to the good laws and cuftoms of the realm; 
*^ whereupon king Edward by his royal letters 
^* to the feveral flherifFs of England, com- 
** njanded that ia all counties, cities, and mar- 
^* ket towns, a proclamation fliould be rriade,- 
** that all who found themfelves aggrieved 
*? fhpuld repair to Weftminfter at the next 
" parliament, and there fhisw theirgrievances, 
** where as well the great as the lefs fhould 
^^ receive fit remedi(2S and fpeedyjuftice, ac-- 



* * Poftquam ri» per/pattum trium annorum et (tmplim inparti^ut* 
tran/marinis rmanfijjtt^ l^c. 
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** cording as the king was obliged by the bond 
*' of his coronation oath : and now that great 
«* day was come, that day of judging even 
" the juftices, and the other minifters of the 
/' king's council, whicli by no collufion or re- 
*' ward, no argument or art of pleading they 
** elude or avoid ; the clergy therefore and the 
•' people being gathered together, and feated 
** in the great palace of Wcftminfter, the 
** archbifhop of Canterbury (a man of emi- 
** nent piety, and as it were a pillar in the 
*' holy church and the kingdom) rifing from 
** his feat, and fetching a profound figh, fpoke 
** in this manner: Let this aflembly know 
*' that we are called together concerning the 
*' great and weighty affairs of the kingdom, 
'* too much alas of late difturbed, and ilill 
** out of order, unanimoufly, faithfully and 
*^ cffedlually with our lord the king to treat 
•* and ordain : ye have all heard the grievous 
*' complaints of the moft intolerable injuries 
'•* and oppreffions, of the daily defoliations 
•• committed both on church and ftate, by 
*• this corrupt counfel of our lord the king, 
*' contrary to our great charters, fo manv 
'* and fo often, purchafed and redeemeci, 
** granted and confirrtied to us by the 
«^ feveral oaths of our lord the king that 
*' now is, and of oiir lords king Henry 
*^ and John, and corroborated by the dread- 
" ful thunderings of the fentence of excom- 
•* munication againft the invaders of our com- 
*' mon liberties of England in our faid char* 
** ters contained; and when we had conceived 
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^* firm and undoubted hopes, that thefeour 
•* liberties would have been faithfally pre- 
" ferved by all men, the king, circumvented 
** and fcduced by the counfels of evil minifters, 
" hath not been afraid to inviolate it by in- 
" fringing them, falfly believing that he could 
** for rewards be abfolved from that offence, 
** v/hich would be the manifcft deftruclion of 
** the kingdom. 

** There is another thing alfo that grieves 
** our fpirrits that the juft ices fubtilly and ma- 
^* licioufly, by divers arguments of covetouf- 
and intolerable pride, have the king againft 
his faithful fubjedts fundry ways incited and 
provoked, counfelling him contrary to the 
'* good and wholefome advice of all the liege- 
<* men of England, and have not blufhed nor 
been afraid, impudently to aflert and prefer 
their their own foolifli counfels, as if they 
were more fit to confult and preferve the 
** commonwealth, than all the eftates of the 
** kingdom together aJlTembled ; fo that they 
** be truly faid of them, they are the men, 
^* that troubled the land, and difturbed the 
« nation nnder a falfe colour of gravity, have 
** the whole people grievoufly opprefled,, and 
" under pretence of expounding the antient 
** laws, have introduced new, I will not fay 
" laws, but evil cuftoms : fo that through the 
^* ignorance of fome,and the partiality of others, 
*• who for reward or fear of great men have 
*^ been engaged, there was no certainty of 
** law, and they fcorned to adniinifter juftice 
^ to the people, their deeds are deeds of wick- 
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^^ cdnefs, and the work of iniquity h in tlielr 
^* hand, their feet make hafte to evil, and 
^* the way of truth have they not known ; 
,** what Ihali I fay ? there is no judgment in 
•^ their paths. ^ 

*' How many free-men of this land, faith? 
f ' ful fubjefts of our lord the king, have like 
^' the meaneft flaves of loweft condition with- 
*' out any fault bc^n cafl: into prifon, wherb 
f' ibme of them by hunger, grief, or the bur- 
?* den of their chains, have expired, they have 
** alfo extorted at their pleafure infinite fums 
•* of money for their ranfoms ; the coffers of 
** fome, that they might fill their own, as well 
** from the rich as the poor, they have exhauft- 
** ed, by reafon whereof they have contradted 
** the irreconcilable hatred and dreadful im- 
•* preqations of all men, as if, they had pur- 
♦• chafed and obtained fuch an incommunicable 
^* privilege, by their deteftable Charter rfnon 
** obfianUt that they might at their own luft 
" be free from all laws both human and 
«* divine. 

** Moreover, there is another more than or-- 
•* dinary grievance, which hitherto hath, and 
<* in fome meafure doth ftill rage among us : 
** all things are expofed to fale, if not as it 
*5 were to plunder and theft. Alas ! how 
** great power hath the love of money in the 
** breafts of men ? Hear therefore, O ye 
** wicked, from my. mouth the dreadful de- 
cree of Heaven ; the dejeftion of your 
countenances accufe you, and like the men 
of Sodom, ye have not hidden but pro- 
2 ** claimed 
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^ tkimed the fin : Wo be to your fouls, Wo 
'* be to them that make laws, and writing 
** write injuftice, that they may opprefs the 
*^ poor in judgment, and injure the caufe 
** of the humble, that widows may become 
** their prey, and that they might deftroy 
'* the orphan. Wo be to thofe that build 
" tlieir houfcs in injuftice, and their taber- 
** naclds in unrighteoufnefs : wo be to them 
" that covet large poiTeffions, that break 
^* open houfes, and deftroy the man and his 
•* inheritance : wo be to fuch judges who are 
*^ like wolves in the evening, and leave not 
** a bone till the morning. The righteous 
*' judge will bring fuch counfellors to a fool- 
•* ifli end, and fuch judges to confufion : ye 
** fliall all prefently with a loud cry, receive 
** the juft fentence of the land. 

*' At the hearing of thefe things all ears 
** tingled, and the whole community lifted 
** up their voice, and mourned, faying, Alas! 
*^ alas for us ! what is become of that Epglifli 
*« Liberty which we have fo often purchafed, 
** which by fo many conceffions, fo many fta- 
*• tutes, fo many oaths, hath been confirmed 
*^ tons? 

" Hereupon feveral of the criminals with- 
•* drew into fecret places, being concealed by 
«* their friends ; fome of them were brought 
** forth into the midft of -the people, and de- 
** fervedly turned out of their offices ; one 
** was baniftied the land, and others were 
" grievoufly fined, or condemned to perpetual 
** imprifonment. 

'' This 
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** This is confirmed by Spclman, An. i±go 
all the juftices of England, faith he, were 
An. i8 Ed. L apprehended for corri|ption» 
** except John Mettingham, and Elias Bleck- 
^^ ingham, whom I name for their honour, 
** and by judgment of parliament condemn- 
^^ ed, fome toimprifonment, others to banifh, 
^< ment^ or connfcation of their eftates^ and 
^' none efcaped without grievous fines> and 
*• the lofs of their officer." 
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